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I. INTRODUCTION 

Q. Please state your name and business address. 

A. My name is H. Stanley Marshall and I am the President and Chief Executive Officer of 

Fortis Inc. (“Fortis”). My business address is The Fortis Building, Suite 1201, 139 Water Street, 

St. John’s, Newfoundland and Labrador, Canada. 

Q. What is your educational background and work experience? 

A. I earned a Bachelor of Applied Sciences degree in Chemical Engineering from the 

University of Waterloo in 1972 and a Bachelor of Laws from Dalhousie University in 1979. I 

am a member of the Law Society of Newfoundland and Labrador and a Registered Professional 

Engineer in the Province of Newfoundland and Labrador. I have been the President and CEO of 

Fortis since 1995. Prior to that, I served as the Vice President, Corporate Affairs of Fortis since 

its inception in 1987 and as Vice President, Regulatory Affairs and General Counsel of 

Newfoundland Power Inc. (“Newfoundland Power”) from 1987 to 1990 and as Legal Counsel 

for Newfoundland Power from 1979 to 1987. I currently serve on the Fortis board of directors, 

the boards of directors of several Fortis companies and the board of directors of Enerflex Ltd. 

My curriculum vitae is attached as Exhibit HSM-1. 

Q. What is the purpose of your testimony? 

A. I will introduce Fortis, its history, its business model and its utility ownership and 

operating philosophy. I will also explain generally our plans and intentions relating to the 

acquisition by Fortis of UNS Energy Corporation (“UNS Energy”) and its utility subsidiaries, 

Tucson Electric Power Company (“TEP”), UNS Electric, Inc. (“UNS Electric”) and UNS Gas, 

Inc. (“UNS Gas”) (TEP, UNS Electric and UNS Gas are referred to collectively as the “Arizona 

Utilities”). ’ 

’ Both documents concern the merger of Color Acquisition Sub Inc. (“Color Acquisition”), a wholly-owned 
subsidiary of FortisUS Inc. (“FortusUS”), with UNS Energy. FortisUS is a wholly-owned subsidiary of FortisUS 
Holdings Nova Scotia Limited, which is a wholly-owned subsidiary of Fortis. U N S  Energy is the parent company 
of UniSource Energy Services, Inc. (“UES”). UES is the parent of the Arizona Utilities. 
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11. OVERVIEW OF FORTIS 

Q. Please provide an overview of Fortis. 

A. Fortis is a utility holding company and is the largest investor-owned distribution utility 

company in Canada, providing regulated electricity and gas services to more than 2.4 million 

customers. The regulated electric and gas utility holdings of Fortis include operations in New 

York State, five Canadian provinces and two Caribbean countries. The regulated utilities of 

Fortis have a total workforce of approximately 5,600 employees as of September 30, 2013 and 

account for approximately 90% of the total assets of Fortis as of that date. Fortis also owns non- 

regulated operations consisting of generation assets and commercial real estate and hotel assets. 

Fortis is publicly traded on the Toronto Stock Exchange under the ticker symbol FTS. 

Q. Please describe the origins of Fortis and its regulated operations. 

A. Fortis was created in December 1987 as a holding company for Newfoundland Power. 

Newfoundland Power is a regulated electric utility that has delivered integrated generation, 

transmission and distribution service to customers in the Province of Newfoundland and 

Labrador for over 125 years. Newfoundland Power currently serves approximately 254,000 

customers. The Fortis holding company structure was adopted to provide an opportunity to 

pursue growth and diversification. 

The growth and diversification of Fortis since 1987 has predominantly been in the 

regulated utility business. This growth has included geographic expansion in regulated electric 

utility operations as well as diversification into natural gas distribution. 

In 1990, Fortis acquired a 33% interest in Maritime Electric Company Ltd. ("Maritime 

Electric") which provides electrical service to residents of the Province of Prince Edward Island. 

In 1994, Fortis acquired the remaining outstanding common shares of Maritime Electric. 

In 1996, Fortis acquired a 50% interest in Canadian Niagara Power Company, Ltd. 

("CNP") which provides electrical service to residents of the Niagara Peninsula in the Province 

of Ontario, Canada. In 2002, Fortis acquired the remaining outstanding common shares of 

CNP. Additionally, Fortis  has since acquired four small  electricity distribution 
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utilities in the  Province of Ontario,  which collectively with CNP operate as 

FortisOntario.  

In 2000, Fortis acquired a minority interest in Caribbean Utilities Company, Ltd. 

(“Caribbean Utilities”), a vertically integrated utility which serves Grand Cayman, Cayman 

Islands. In the years since 2000, Fortis has increased its ownership to 60% of the utility. 

In 2004, Fortis acquired the Canadian electric utility operations of Aquila, Inc., a 

Missouri based utility holding company. These Canadian electric utilities, now known as 

FortisAlberta Inc. (“Forti sAlberta”) and FortisBC Inc. (“FortisBC”), are located in the Provinces 

of Alberta and British Columbia. 

In 2006, Fortis acquired P.P.C. Limited, now referred to as Fortis Turks and Caicos, 

which is a regulated vertically integrated utility serving the Turks and Caicos Islands. 

In 2007, Fortis acquired from Kinder Morgan Inc. the regulated gas distribution 

operations of Terasen Inc. in the Province of British Columbia. These operations, which 

collectively operate as FortisBC Energy Inc. (“FortisBC Energy”), include three regulated gas 

utilities which serve approximately 950,000 customers. 

In June 20 13, Fortis completed the acquisition of its first regulated utility in the United 

States, Central Hudson Gas & Electric Corporation (“Central Hudson”). Central Hudson is a 

regulated transmission and distribution utility serving approximately 300,000 electric and 

76,000 natural gas customers in New York State’s Mid-Hudson River Valley. 

Through this period, Fortis also invested in non-regulated businesses consisting mostly 

of hydroelectric generation, real estate and hotel assets that provide taxable earnings to support 

the Fortis holding company costs that are not recovered from regulated operations. These non- 

regulated businesses represent approximately 10% of Fortis assets. 

Exhibit HSM-2 contains a summary of information pertaining to the current regulated 

and non-regulated operations of Fortis. 
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Q. Please describe the non-regulated hydroelectric generation assets of Fortis. 

A. Fortis currently owns 103 MW of non-regulated generation, of which 5 1 MW is located 

in Belize, 29 MW is located in Canada, and 23 MW is located in upstate New York. Additional 

non-regulated hydroelectric generation is currently under construction at the Waneta Expansion 

Project in British Columbia (“Waneta Development”) where Fortis is a 5 1 % partner with the 

Columbia Basin Trust and the Columbia Power Corporation. The 335 MW output of the 

Waneta Development is contracted, under 40-year contracts, to BC Hydro, the provincially 

owned electric utility, and FortisBC. 

Q. How is Fortis organized? 

A. Fortis is incorporated under the Corporations Act of Newfoundland and Labrador. 

Fortis has a total of 2 1 employees and a board of directors consisting of 10 mern,ers, 9 

of whom are independent. With oversight by the board of directors, the Fortis executives 

establish the strategic direction of the overall organization, determine the financing plans of the 

holding company, and have overall responsibility for compliance and consolidated financial 

reporting. The remaining staff of Fortis are primarily engaged in financial reporting, legal, 

investor relations and capital market compliance. 

The utility subsidiaries of Fortis are governed, managed, operated and financed on a 

jurisdictional, standalone basis. Exhibit HSM-3 provides a summary of how UNS Energy and 

the Arizona Utilities will be held by Fortis following the acquisition. Exhibit HSM-4 includes 

a summary organizational chart of Fortis as it exists currently. 

Q. Please describe the business model of Fortis. 

A. Fortis is a long-term investor in North American, regulated utilities. Fortis believes 

the effective management of regulated utilities requires local management and decision making. 

Local management is positioned to understand the assets, operations, customer service 

expectations and the applicable regulatory framework within that jurisdiction. Fortis also 

believes that the financing of regulated utilities on a standalone basis ensures that customer rates 
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appropriately reflect the actual cost of providing service to those customers. The operation and 

financing of utilities on a standalone basis also provides for transparency in the regulation of 

utility operations. For these reasons, the regulated utilities of Fortis are governed, managed, 

operated and financed on a standalone basis. This vision has guided Fortis to enhance its 

existing gas and electric utility service and to achieve greater geographic diversification 

through selective acquisitions of other regulated utilities in the United States and Canada. 

Over the past decade, Fortis has successfully completed several acquisitions of regulated 

utilities in North America while continuing to provide a high quality of service to its 

customers. 

Q. What is the long-term business strategy of Fortis? 

A. The current business of Fortis is primarily the ownership of regulated electric and gas 

utilities. The continued growth and geographic diversification of its regulated electric and gas 

utility investments is the cornerstone of the long-term business strategy of Fortis. The growth 

strategy of Fortis is principally based upon long-term organic growth in existing regulated utility 

operations where Fortis currently invests approximately C$ 1 billion per year.2 To complement 

this growth and to diversify the risk of being concentrated in any one jurisdiction, Fortis pursues 

acquisitions of regulated utilities in the United States and Canada that fit the Fortis operating 

model. Fortis has never sold an equity interest it has held in a regulated ~ t i l i t y . ~  The long-term 

business objective of Fortis is to manage and grow its investment in regulated gas and electric 

utilities and to provide a framework for the provision of safe, reliable electricity and gas service 

to customers within the service territories of its regulated utility subsidiaries, 

C$ signifies Canadian dollars. 
In June 201 1, the government of Belize expropriated the majority ownership interest of Fortis in Belize 
Electricity Limited (the electrical distribution utility serving that country). 

2 

3 
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Q. 

regulated utilities. 

A. Fortis believes the effective management of regulated energy distribution systems 

requires local management and decision making. The regulated utilities of Fortis are governed, 

managed, operated and financed on a standalone basis. The operating philosophy of Fortis and 

its regulated utilities is to maintain strong relationships with regulators, provide a high level of 

customer service and maintain a strong financial position. The local management and board of 

directors are responsible for executing this operating philosophy. 

Please describe the operating philosophy of Fortis and how it is applied to its 

Each of the principal regulated utilities of Fortis has its own board of directors which are 

appointed by Fortis. In the case of FortisBC Energy, FortisBC, FortisAlberta, Maritime Electric, 

Newfoundland Power, Central Hudson and Caribbean Utilities, the majority of the directors are 

independent and most reside in the jurisdiction served by the utility. 4 

Each Fortis regulated utility has its own senior management team that lives in the area 

served by the utility and stands accountable to the individual utility’s board of directors. 

Within the Fortis group, management focus and accountability are reinforced through effective 

corporate governance. For example, each utility’s senior management team is required to report 

to its board of directors on the key aspects of utility operations such as safety, customer 

satisfaction, service continuity, environmental compliance, cost management and financial 

performance. 

Each Fortis regulated utility has the physical, financial and human resources required to 

discharge its obligation to provide safe, reliable service. There is no shared services company 

within the Fortis group. However, Fortis utilities are encouraged to share best operating 

practices through collaboration with other utilities within the group where practical. In this 

regard, each of the utility boards of directors typically includes at least one CEO from an 

affiliated regulated utility, which helps in the sharing of best practices. 

The small regulated utilities of Fortis in Ontario and in the Turks and Caicos Islands do not have independent 
boards. 
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Each Fortis regulated utility is financed on a standalone basis. All Fortis regulated 

utilities have both standalone credit facilities and senior long-term debt instruments. These 

utility financing arrangements do not permit lending or guarantees to Fortis. Each of FortisBC 

Energy, FortisBC, FortisAlberta, Central Hudson and Newfoundland Power maintain 

standalone, investment grade credit ratings with at least two nationally recognized rating 

agencies. Mr. Perry will provide further detail with respect to the standalone financing of the 

regulated utilities. 

Q. 

are developed. 

A. Each of the operating subsidiaries of Fortis is required to prepare annual strategic and 5- 

year business plans for submission to its local board of directors. Such plans typically include 

matters such as: safety, customer satisfaction, service continuity, cost management, regulatory 

matters and financial performance. Once considered and approved by the local boards, these 

individual plans are provided to Fortis and are used by the management of Fortis as the 

foundational materials for the preparation of its own annual strategic and 5-year business plans. 

The annual strategic plan of Fortis is typically presented to its board of directors each 

September. To assist the Fortis board of directors in understanding how the Fortis strategic 

plan has been developed, the CEO of each Fortis operating subsidiary presents the utility’s 

respective strategic plan to the Fortis board of directors. 

Please describe how the strategic plans and business plans of Fortis and its utilities 

The annual consolidated 5-year business plan of Fortis, based on the individual approved 

business plans of the operating subsidiaries, is typically presented to the Fortis board of 

directors for consideration and approval each December. 

Both the annual strategic plan and consolidated 5-year business plan of Fortis are 

focused on the holding company’s operations and financing requirements. 
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Q. Please describe the regulatory philosophy of Fortis. 

A. Fortis is respectful of regulatory oversight and believes that responsiveness to, and 

cooperation with, regulators is critical to successful utility operations and the overall success of 

the enterprise. Fortis has met every commitment it has made to a regulatory body in the course 

of seeking, and subsequent to obtaining, approval to acquire a public utility. In addition, no 

utility owned by Fortis has been censured or fined for failure to comply with local regulatory 

oversight. It is a key expectation of Fortis, as a shareholder of utilities, that local management 

will deal respectfully and responsively with local regulators. This expectation is a cornerstone of 

the standalone operating philosophy of Fortis. 

Q. Does Fortis support community involvement on the part of its regulated utilities? 

A. Yes. Fortis believes that public utilities should be key contributors to the economic 

development and well-being of the communities they serve. While it is difficult to quantify, 

community participation by a utility tends to improve customer satisfaction. In 2013, Fortis 

companies contributed in total approximately C$4 million in sponsorships and in-kind donations 

to local charitable causes. Employee volunteer efforts are also encouraged, supported and 

recognized. 

Q. How does Fortis reinforce ethical business behavior? 

A. Fortis expects its operating subsidiaries to maintain a high standard of ethical business 

behavior. The Fortis operating utilities have policy frameworks that include enforcement (i. e., a 

code of ethics, including a “whistleblower policy”). In addition, each utility within the Fortis 

group has an ethics reporting service which provides for anonymous reporting to the chair of the 

utility’s audit committee or the chair of the utility’s board of  director^.^ 

Any reported ethics violations are required to be reported to the Fortis audit committee in addition to the reporting 
requirements of the operating subsidiary. 

5 
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Q. How will UNS Energy operate under Fortis ownership? 

A. Just as it does today, UNS Energy will continue to focus on providing safe, reliable 

and cost-effective service to its customers. As part of the Fortis group of regulated utilities, 

UNS Energy will be operated, managed and governed locally. However, UNS Energy will 

enjoy improved access to capital on more favorable terms as part of the Fortis group, Also, 

as part of a federation of well-run North American electric and gas utilities, UNS Energy 

will be able to draw upon expanded technical, operational, financial and regulatory 

expertise while remaining a strong, locally-based utility. Mr. Perry will provide further detail 

about the operations of UNS Energy post-acquisition. 

Q. 

A. 

Energy after the acquisition. 

Will UNS Energy’s current management team remain in place? 

Yes. UNS Energy’s current officers are expected to continue as the officers of UNS 

Q. 

acquisition? 

A. Yes. 

Will UNS Energy continue to have its headquarters in Tucson following the 

Q. 

A. 

acquisition. All future employment decisions will be made by local management. 

Will the acquisition result in job reductions at the Arizona Utilities? 

No. Fortis has no plans to reduce employment at the Arizona Utilities as a result of this 

Q. 

Utilities? 

A. No. UNS Energy and the Arizona Utilities have a long history of being active and 

integral parts of the communities they serve. On a consolidated basis, UNS Energy’s affiliates 

directly employ nearly two thousand Arizonans and effectively support many other jobs 

indirectly. Additionally, UNS Energy and the Arizona Utilities support local organizations and 

Will the acquisition affect community involvement by UNS Energy and the Arizona 
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charities and help provide a stable environment for economic development in those 

communities. The management teams of UNS Energy and Fortis are committed to continuing 

and enhancing this role in Arizona. Furthermore, future decisions regarding community 

involvement will continue to be made by the local UNS Energy management team. 

111. RATIONALE FOR THE ACQUISITION OF UNS ENERGY BY FORTIS 

Q. Why does Fortis wish to complete this acquisition of UNS Energy? 

A. The acquisition of UNS Energy is consistent with our long-term business strategy of 

owning well-run North American regulated electric and gas utilities. Fortis believes it is making 

a sound long-term investment in Arizona and in UNS Energy. 

The Arizona Utilities are well-run, with a strong UNS Energy management team, 

dedicated employees, and well-maintained plant and equipment. Fortis believes the economy in 

Arizona, which is similar in size to the economy of the Province of British Columbia, will 

continue to outperform other U.S. jurisdictions. Moreover, UNS Energy’s utility operations and 

regulatory environment are similar to that of the Fortis Canadian and New York utilities. 

The Arizona Utilities will increase the overall size of Fortis by approximately 30% and 

provide Fortis with greater geographical diversity in its portfolio of regulated electric and gas 

utilities. 

The Arizona Utilities will also provide Fortis with opportunities for capital investment to 

meet the future needs of their Arizona customers. 

IV. COMMITMENTS AND BENEFITS TO UNS ENERGY AND ITS CUSTOMERS 

Q. 

the acquisition? 

A. As outlined in the Joint Notice of Intent to Reorganize filed with the Arizona 

Corporation Commission (“the Commission”) on January 10, 2014, Fortis and UNS Energy 

What are the commitments that Fortis has made to UNS Energy in connection with 
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ave agreed to 24 separate conditions relating to: quality of service; capital requirements, 

icluding the injection of $200 million in new equity upon closing; treatment of goodwill, 

cquisition costs and synergy savings; credit quality and other restrictions; legal separateness; 

inancial transparency and reporting conditions; affiliate transactions; corporate governance and 

Nperational provisions; and low income assistance. Mr. Perry will provide additional detail 

bout these conditions in his testimony. 

). How will the acquisition be beneficial to the Arizona Utilities and their customers? 

i. UNS Energy will join the Fortis federation of regulated utilities and become part of a 

wger, more diverse and financially secure company with a stronger credit rating and improved 

ccess to capital, on more favorable terms. Ultimately, this will be beneficial to the Arizona 

Jtilities and their customers. I believe that Commission approval of this acquisition is just, 

easonable and in the public interest. 

Does this conclude your testimony? 

Yes. 
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Mr. H. Stanley Marshall 
President and CEO 
Fortis Inc. 
DOB: 2 7/06/50 

Education: 

1979 

1972 

Dalhousie University, Halifax, NS 
Bachelor of Law 

University of Waterloo, Waterloo, ON 
Bachelor of Applied Science 

Current Executive Position - Fortis Inc.: 

1995 - Fortis Inc. 
President & CEO 

As President and Chief Executive Officer, Mr. Marshall has all the 
duties and responsibilities normally associated with the CEO of a 
large publicly traded Canadian corporation. 

Prior Positions - Fortis Inc.: 

2006 - 2007 Fortis TCI 
President & CEO 

1996 - 2003 Canadian Niagara Power Co., Ltd. 
President & CEO 

1994 - 1995 Maritime Electric Ltd. 
President & CEO 

1989 - 1996 Fortis Properties Corporation 
President & CEO 

1987 - 1995 Fortis Inc. 
Vice President, Corporate Affairs 



1987 - 1990 Newfoundland Power 
Vice President, Regulatory Affairs and General Counsel 

1979 - 1987 Newfoundland Power 
Legal Counsel 

Employment - Other: 

1972 - 1976 Mining Industry - Ontario and New Brunswick 
Engineer - process design and economic evaluation 

Fortis Boards: 

Mr. Marshall serves on the Board of Fortis and its utilities in British Columbia, Ontario 
and the Caribbean and the Board of Fortis Properties Corporation. He serves as Chair on 
the Boards for FortisBC, FortisOntario, Fortis Properties, and FortisTCI. He also 
previously served on the Board of Newfoundland Power, Maritime Electric, 
FortisAlberta, and Belize Electricity Limited. 

Current Outside Boards: 

2011 - Enerflex Ltd., Chair of HR Committee 

Prior Outside Boards: 

1999 - 201 1 Toromont Industries Ltd., Member of HR Committee 

1997 - 2003 Conference Board of Canada 
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I. INTRODUCTION 

Q. Please state your name and business address. 

A. My name is Barry V. Perry. I am the Vice President, Finance and Chief Financial 

Officer (“CFO”) of Fortis Inc. (“Fortis”). My office address is The Fortis Building, Suite 120 1, 

139 Water Street, St. John’s, Newfoundland and Labrador, Canada. 

Q. What is your educational background and work experience? 

A. I earned a Bachelor of Commerce degree from Memorial University of Newfoundland in 

1986 and I am a member of the Institute of Chartered Accountants of Newfoundland and 

Labrador. I have held my current position at Fortis since January 2004. Prior to that, I was 

Vice President, Finance and CFO of Newfoundland Power Inc. (“Newfoundland Power”). 

Previously, I held senior management positions with a global forest products company and a 

crude oil refiner. 

I serve on the boards of directors of a number of Fortis companies. My curriculum vitae 

is attached as Exhibit BVP-1. 

Q. What is the purpose of your Testimony? 

A. I will first discuss the financial condition of Fortis, including its credit ratings, its 

demonstrated ability to raise capital and its plans to finance the acquisition of UNS Energy 

Corporation (“UNS Energy”) by Fortis. 

My testimony also will describe how the regulated utility subsidiaries of Fortis are 

managed, operated and financed on a standalone basis. Also, it will show how the business 

philosophy of Fortis, including its commitment to operate locally run utilities, is focused on 

employees, communities and customers. I will then discuss the previous acquisitions by Fortis 

and how the standalone structure of Fortis has been positively received by utility regulators in 

various jurisdictions. 

I will describe the transaction that is the subject of the Merger Agreement and Joint 
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Notice of Intent to Reorganize’ (the “Joint Notice”), and explain how the Fortis philosophy will 

be applied to UNS Energy after the transaction closes. 

My testimony will then describe how the transaction will enhance and improve UNS 

Energy’s and the Arizona Utilities’ ability to access capital on more favorable terms. 

I will conclude my testimony with a discussion of conditions associated with the 

acquisition which provide financial protection, regulatory transparency and community and 

customer commitments, all of which are beneficial to customers over the long term and in the 

public interest. 

11. FINANCIAL CONDITION OF FORTIS 

Q. 

A. Fortis has total assets of 

approximately C$17.6 billion2 as of September 30, 2013, and fiscal 2012 revenues of about 

C$3.7 billion. In 2012, Fortis had cash flow from operations of approximately C$l billion and 

earnings of C$371 million. 

Please describe the financial condition of Fortis. 

The financial position of Fortis is strong and stable. 

The Fortis 2012 Annual Report to Shareholders may be found on the Fortis ~ e b s i t e . ~  

The financial statements contained in that report are prepared in accordance with accounting 

principles generally accepted in the United States (“U.S. GAAP”). 

The common equity of Fortis is traded on the Toronto Stock Exchange under the ticker 

symbol “FTS” with a current market capitalization of approximately C$6.5 billion. The 

enterprise value of Fortis, which includes common and preferred equity and debt, was 

’ Both documents concern the merger of Color Acquisition Sub Inc. (“Color Acquisition”), a wholly-owned 
subsidiary of FortisUS Inc. (“FortisUS’)), with UNS Energy. FortisUS is a wholly-owned subsidiary of FortisUS 
Holdings Nova Scotia Limited (“FortisUS Nova Scotia”), which is a wholly-owned subsidiary of Fortis. UNS 
Energy is the parent company of UniSource Energy Services, Inc. (“UES”), Tucson Electric Power Company 
(“TEP”), UNS Electric, Jnc. (“UNS Electric”) and UNS Gas, Inc. (“UNS Gas”) (TEP, UNS Electric and UNS Gas 
are referred to collectively as the “Arizona Utilities”). 
C$ signifies Canadian dollars. On January 23,2014, C$1 was equivalent to approximately US$0.90. 
http://~~~.envisionre~orts.com/fortis20 1 3120 131 1 8MA 130941fc5bde62d5c342279c2d0eec529cef 1 OIFortis 

2 

3 

Annual Report 03 21 2013 0l.pdf 
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approximately C$15 billion as of September 30, 20 1 3. Fortis has consolidated committed 

credit facilities of approximately C$2.7 billion, of which C$1.9 billion was undrawn as of 

September 30,201 3. The consolidated facilities include a C$l .O billion facility at Fortis. 

Fortis predominantly owns geographically diversified, regulated assets which represent 

approximately 90% of the total assets of Fortis as of September 30, 2013. The geographical 

diversity of our regulated operations reduces the business risk profile of Fortis. 

Fortis has one of the highest credit ratings among utility holding companies in North 

America. This is evidence of its strong financial standing and stable risk profile. Accordingly, 

the acquisition would not impair the financial status of the Arizona Utilities or otherwise 

prevent them fkom attracting capital at fair and reasonable terms. 

Q. What are the credit ratings of Fortis and its regulated utilities? 

A. Fortis has an A- credit rating by Standard & Poor’s (“S&P”) and an A(1ow) rating by 

Dominion Bond Rating Service (“DBRS”). Each of Fortis’ five largest regulated utility 

subsidiaries -- FortisBC Energy Inc. (“FortisBC Energy”), FortisBC Inc. (“FortisBC”), 

FortisAlberta Inc. (“FortisAlberta”), Central Hudson Gas and Electric Corporation 

(“Central Hudson”), and Newfoundland Power -- maintains standalone, investment-grade 

credit ratings with at least two nationally recognized credit rating agencies. All rated 

regulated utilities in the Fortis group, except one, carry a rating of at least A- (S&P), A3 

(Moody’s Investors Service) or A(1ow) (DBRS).4 These ratings are superior to the credit 

ratings of UNS Energy, TEP, UNS Electric and UNS Gas.’ Exhibit BVP-2 provides the 

credit ratings of the rated companies within the Fortis group. 

The one exception, Maritime Electric Company, Limited (“Maritime Electric”), is rated BBB+ by S&P (Maritime 
Electric’s secured debt is rated A by S&P). Maritime Electric is one of Fortis’ smaller regulated utilities, requires 
long-term debt financing less frequently, and comprises less than 3% of Fortis’ total assets. 
UNS Energy - Baa3 (Moody’s); TEP - Baa2 (Moody’s), BBB (S&P, Fitch Ratings); UNS Electric and 
UNS Gas - Baa2 (Moody’s). 
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Q. 

ratings of Fortis? 

A. When Fortis announced its proposed acquisition of UNS Energy, we also announced 

the offering of C$1.8 billion of convertible debentures as part of our plan to finance the 

acquisition. These debentures are convertible to common equity of Fortis once all regulatory 

and governmental approvals required to finalize the acquisition have been obtained and all other 

outstanding conditions under the Merger Agreement have been fulfilled or waived. Given that 

convertible debentures are treated as debt by S&P, the agency revised its outlook on Fortis on 

December 13, 2013 from “Stable” to “Negative”, while at the same time affirming Fortis’ A- 

credit rating. S&P has stated that, “An outlook revision to stable would likely occur when the 

convertible debentures are converted to equity, lessening the debt burden.” S&P’s Ratings 

Direct Research Update dated December 13, 2013 is attached as Exhibit BVP-3. S&P further 

stated that, “Fortis has a long history of letting local management teams operate their business, 

which regulators have previously viewed as positive. We do not expect that strategy to change. 

Accordingly, we do not expect operational, management or financial strategy to change 

How do the credit rating agencies view the impact of the acquisition on their 

materially at the TEP level.” 

On December 11, 2013, following the announced acquisition of UNS Energy by Fortis, 

DBRS issued a press release placing the ratings of Fortis under review with developing 

implications. DBRS based its ratings action on uncertainty with respect to how Fortis plans to 

finance the acquisition. DBRS indicated that it will further review the financing plan once it is 

finalized and is expected to issue a further ratings update at that time. A copy of the December 

1 1, 201 3 DBRS press release is attached as Exhibit BVP-4. 

Q. 

“Stable” outlook after the acquisition is finalized? 

A. Yes. 

Do you expect Fortis will maintain its S&P A- credit rating and return to a 
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Q. Howdothe redit rating agencies view the impact of the acquisition on their 

ratings of UNS Energy and the Arizona Utilities? 

A. Following the announced acquisition of UNS Energy by Fortis, S&P revised its 

outlook on TEP to “Positive” from “Stable”, reflecting the higher rating of Fortis and 

S&P’s expectation that TEP would be at least a “moderately strategic’’ subsidiary of Fortis. 

Fortis has never sold a regulated utility subsidiary, and S&P’s moderately strategic 

classification correctly implies that the acquisition is consistent with Fortis’ long-term 

strategy of investing in and retaining regulated utilities and that TEP is likely to receive 

support from Fortis should TEP encounter financial difficulty.6 

Fitch Ratings (“Fitch”) placed TEP’s ratings on Rating Watch Positive, reflecting its 

expectation that the utility’s access to capital would improve due to the financial strength of 

Fortis and Fitch’s expectation that Fortis will support TEP’s growth objectives and provide 

appropriate financial support as needed.7 

Moody’s Investor Service (“Moody’s’’) has taken no action with respect to the 

acquisition but has commented that it views the potential ownership by Fortis to be credit 

neutral to slightly positive for UNS Energy, as it would have access to the larger scale and 

scope of Fortis, which may help with the funding of capital expenditures, the reduction of 

certain operating costs and greater access to the capital markets. Moody’s also noted that Fortis 

has an established credit-supportive track record with utility acquisitions in the U.S.’ 

Although there is no guarantee that any of the rating agencies will actually upgrade the 

credit rating of UNS Energy or TEP following the acquisition, the noted rating agencies’ 

comments reflect their view of the strength of Fortis’ financial profile. Further, they confirm 

that the acquisition is expected to improve the financial status of UNS Energy and the Arizona 

Utilities and improve their access to capital on more favorable terms. 

See Exhibit BVP-3. 
’ See Fitch’s, “Fitch Places Tucson Electric Power Co.’s Ratings on Rating Watch Positive on Merger 

Announcement,” December 13,2013, Exhibit KPL-2. 
See Moody’s, “Issuer Comment: Fortis Inc.’s proposed acquisition of UNS Energy Corporation has no immediate 
ratings impact,” December 12,20 13, Exhibit KPL-2. 
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Q. Please describe the liquidity of Fortis, its credit facilities and access to capital 

markets. 

A. As referred to earlier, Fortis has annual cash flow from operations of approximately C$l 

billion. In addition, Fortis has consolidated committed credit facilities of approximately C$2.7 

billion. Fortis has a C$l .O billion committed credit facility with a group of banks that includes 

the Bank of Nova Scotia, Royal Bank of Canada, Canadian Imperial Bank of Commerce, Bank 

of Montreal, TD Bank, National Bank, HSBC, Bank of America, Morgan Stanley, Bank of 

Tokyo-Mitsubishi UFJ, Caisse Desjardin and Wells Fargo. The credit facility matures in 201 8. 

Currently, Fortis has approximately C$0.8 billion available on its committed credit facility. 

Each of the regulated utilities of Fortis has standalone credit facilities and standalone 

long-term debt instruments, neither of which contain cross defaults to other companies 

within the Fortis group. These utility financing arrangements do not permit lending or 

guarantees to Fortis or any of its affiliates. 

Fortis has ready access to equity capital markets. In both 201 1 and 2012, for example, 

Fortis completed fully underwritten public issuances of common equity of approximately 

C$340 million and C$600 million, respectively; the latter issuance was used to finance the 

acquisition of Central Hudson. Previously, Fortis issued C$ l  .15 billion in common equity in 

2007 to finance the acquisition of Terasen Inc.’s regulated gas distribution business in the 

Province of British Columbia (now known as FortisBC Energy). Even in difficult market 

conditions, Fortis has been able to access equity markets. For example, during the credit crisis 

of 2008, Fortis completed a fully underwritten public issuance of common equity of 

approximately C$300 million. In total, Fortis and its regulated utilities raised nearly C$1.2 

billion in the capital markets during that year. On an ongoing basis, Fortis issues common 

equity of approximately C$90 million annually through its employee and dividend 

reimbursement share plans. 

Fortis issues equity on a periodic basis to maintain a stable capital structure and 

creditworthiness. In the interim periods between equity issuances, Fortis draws on its 
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committed credit facility to fund equity requests from its regulated utility subsidiaries. In 201 1 

and 201 2, Fortis provided common equity to its regulated utility subsidiaries of approximately 

C$180 million and C$160 million, respectively. Over the past five years, Fortis contributed 

common equity of approximately C$900 million to fund the capital expenditure programs and 

support the financial strength of its regulated utilities. 

111. PLAN TO FINANCE THE ACQUISITION OF UNS ENERGY 

Q. How does Fortis plan to finance the acquisition of UNS Energy over the long-term? 

A. Over the long-term, Fortis will finance the acquisition of UNS Energy primarily through 

the issuance of common equity. Fortis already has secured a substantial portion of that equity 

financing. Upon announcement of the acquisition, Fortis executed a “bought deal”’ transaction 

with a group of underwriters and lead investors to issue C$1.8 billion of convertible debentures. 

These convertible debentures will convert to common equity once all regulatory and 

governmental approvals required to finalize the acquisition have been obtained and all other 

outstanding conditions under the Merger Agreement have been fulfilled or waived (the 

“Convertible Debenture Offering”). Fortis filed a Short Form Prospectus with Canadian 

securities regulatory authorities on December 20, 20 13 (the “Prospectus”) in conjunction with 

the Convertible Debenture Offering which is available on the Fortis website.” The Convertible 

Debenture Offering closed on January 9,2014. 

Fortis will obtain the remaining long-term financing required to complete the acquisition 

by issuing a combination of common equity, preferred equity and long-term debt. As 

mentioned previously, the long-term financing plan for the acquisition will result in Fortis 

A “bought deal” is a securities offering where an investment bank commits to buy the entire offering from the 
client company. In essence, the underwriters buy the securities at a fixed price and take full  risk of subsequent 
market price fluctuations. 
https://www. fortisinc.com/Investor-Centre/Financial-and-Re~uIatorv-Reports/Documents/E$ I .6B-Converti ble- 
Debentures-IReceipts-Final.pdf 
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regaining its “Stable” outlook and maintaining 

A- and A(1ow) credit ratings. 

consolidated capital structure that supports its 

Q. Has Fortis also secured short-term financing arrangements for this acquisition? 

A. Yes. Fortis has secured C$2.0 billion of bridge financing from a group of banks” to 

ensure that funds are available to close the acquisition, including those funds to be received 

from the convertible debentures. These short-term financing arrangements are further described 

in page X of the Prospectus referred to above. 

IV. STANDALONE MANAGEMENT AND FINANCING OF THE REGULATED 

UTILITIES OF FORTIS 

Q. 

regulated utilities. 

A. As stated in the direct testimony of Mr. Marshall, Fortis believes the effective 

management of regulated utilities requires local management and decision making. Local 

management is positioned to understand the assets, operations, customer service 

expectations, community relations and the applicable regulatory framework. 

Please describe the business philosophy of Fortis and how it is applied to its 

As stated in the direct testimony of Mr. Marshall, each of Fortis’ principal regulated 

utilities has its own board of directors. Fortis believes that good governance of a regulated 

utility is advanced by the majority of the directors being independent and living or doing 

business in the jurisdiction served by the utility, thereby providing focus and support to 

local management decision making. Fortis typically appoints a minority of related directors to 

the boards of its regulated utilities. These related directors typically include the utility’s CEO, 

at least one CEO from an affiliated subsidiary and one or two officers or directors of Fortis. 

The banking group includes the Bank of Nova Scotia, Royal Bank of Canada, Canadian Imperial Bank of 
Commerce, Bank of Montreal, TD Bank, National Bank, HSBC, Caisse Desjardin and Wells Fargo. 

I 1  
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Each utility’s board of directors is responsible for management oversight generally, 

including the approval of annual capital and operating budgets, establishment of dividend 

policy, and determination of debt and equity requirements. Each board has an audit committee 

with a majority of independent members. Among other things, the audit committee oversees 

the ongoing financial integrity and effectiveness of the utility’s internal controls. 

Each senior management team is accountable to the utility’s board of directors. The 

management teams establish staffing levels and hiring practices; negotiate collective bargaining 

agreements; and serve as the direct contact and decision-making authorities in all regulatory 

matters. 

There is no shared services company within the Fortis group. In 2004, Fortis acquired 

Aquila Inc.’s Alberta and British Columbia electric distribution utilities (now known as 

FortisAlberta and FortisBC) which, prior to the acquisition, had shared services with each other 

and their U.S. parent. Following the acquisition, Fortis, by contrast, separated the businesses 

and operated each as a standalone utility headquartered and managed within its respective 

service territory. 

Although there is no shared services company within the Fortis organization, the sharing 

of best operating practices is encouraged, both formally and informally. Among the best 

operating practices that members of the Fortis family of utilities are encouraged to share are 

safe work methods and, where appropriate, equipment specifications. Fortis, however, does 

not impose top-down mandates for such matters. Given the diversity of service territories 

within the Fortis group, such mandates could obstruct local management f rom responding 

to customers’ needs and local conditions. Nevertheless, Fortis companies are able to take 

advantage of opportunities to increase efficiencies and save costs, where appropriate. A 

prominent example is the Fortis group insurance program. This program provides the 

necessary insurance coverage for the Fortis group of companies, including its regulated 

utilities, often resulting in cost reductions. In short, while Fortis encourages coordination 
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where appropriate, participation in such efforts is not mandatory if a Fortis utility determines 

that participation would not be beneficial to that utility or its customers. 

Q. Please describe how the regulated utilities of Fortis are financed. 

A. Each Fortis regulated utility is financed on a standalone basis. All Fortis regulated 

utilities have both standalone credit facilities and senior long-term debt instruments. These 

utility financing arrangements do not permit lending or the provision of guarantees to 

Fortis or any of its subsidiaries. 

FortisBC Energy, FortisBC, FortisAlberta, Central Hudson and Newfoundland Power 

each  maintain standalone, investment- grade credit ratings with at least two nationally 

recognized rating agencies. These utilities do not all maintain credit ratings with the same 

two agencies. Smaller utilities such as Maritime Electric and Caribbean Utilities Company, 

Ltd. (“Caribbean Utilities”), which require long-term debt financing less frequently, typically 

have only one credit rating. While the Merger Agreement and the conditions in the Joint 

Notice require that UNS Energy and the Arizona Utilities be rated by at least one nationally 

recognized rating agency, the companies’ local management will determine the appropriate 

number of ratings. 

The management of each Fortis utility is responsible for managing its financial position 

including its capital structure, long-term debt instruments and committed credit facilities in 

accordance with local regulatory policy and subject to the approval of its local board of 

directors. 

Q. 

A. 

of a Fortis regulated utility are made locally. 

expenditures. 

Is the Fortis standalone philosophy consistent with cost of service regulation? 

Yes it is. All cost-related decisions that affect the service provided  to the customers 

This includes all capital and operating 
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The standalo e operating philosophy of Fortis is consistent with ongoing regulatory 

transparency. It provides customers in each jurisdiction served by a Fortis regulated utility 

with a high degree of assurance that the rates they pay reflect only the costs to serve them, 

including the cost of capital. Fortis expects each of its regulated utility subsidiaries to 

maintain a capital structure consistent with that which i s  reflected in the rates charged to its 

customers. This ensures that the customers of each regulated subsidiary receive the benefits of 

the capitalization approved by the regulator for rate making purposes. 

Q. 

A. The Fortis approach to ownership of regulated utilities has been favorably 

acknowledged by Canadian regulators. For example, in approving Fortis' acquisition of the 

shares of Terasen Inc. in 2007, the British Columbia Utilities Commission ("BCUC") noted 

"that Fortis has considerable regulatory, operating and financial expertise in relation to the 

management of regulated utilities. Similarly, in approving Fortis' acquisition of the 

shares of Aquila Networks Canada (Alberta) Ltd. ("ANCA") in 2004, the Alberta Energy 

and Utilities Board ("AEUB", now known as the Alberta Utilities Commission) observed: "It 

appears to the Board, on the basis of the record before it, that there is little dispute that Fortis 

has considerable experience in the ownership and operation of utilities in general, including 

distribution wire services. Under the umbrella of the Fortis group of companies, ANCA 

would, in the Board's view, have access to this experience in delivering distribution services 

in Canada and overseas. The Board is particularly encouraged by Fortis Alberta's efforts and 

diligence in trying to understand the intervener issues with the Applications and with its 

commitment to addressing or causing those concerns to be addressed. The Board considers 

Fortis Alberta's approach in this regard to be indicative of its commitment to the Fortis 

customer service philosophy .I1 l 3  

How has the Fortis standalone philosophy been perceived by other regulators? 

~~ 

l 2  See BCUC Order No. G-49-07, April 30,2007, at page 14. 
l 3  See AEUB Decision 2004-035, April 29,2004, at page 17. 
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More recently, in approving the Fortis acquisition of Central Hudson and in 

considering the standalone philosophy of the Fortis operating model, the New York Public 

Service Commission (“NYPSC”) unanimously concluded that the acquisition was in the 

public interest.I4 

V. DESCRIPTION OF THE TRANSACTION TO ACQUIRE UNS ENERGY 

Q. Please describe how Fortis will acquire UNS Energy. 

A. The December 1 1, 201 3 Agreement and Plan of Merger (the “Merger Agreement”) sets 

out the transaction among Fortis, FortisUS, Color Acquisition and UNS Energy. Color 

Acquisition was expressly formed for the purpose of acquiring UNS Energy. As per the Merger 

Agreement, once all required approvals have been obtained, all conditions have been met and 

Fortis has funded the acquisition, UNS Energy will merge with Color Acquisition and UNS 

Energy will be the surviving corporation. In effect, UNS Energy’s existing shareholders will be 

replaced by FortisUS as the sole shareholder. Direct ownership of UNS Energy’s affiliates, 

including the Arizona Utilities, will remain at UNS Energy and thus, will not be changed by the 

acquisition. The Merger Agreement is attached as Exhibit BVP-5. 

Exhibit BVP-6 shows the corporate structure by which Fortis wil 

UNS Energy following closing of the acquisition. 

hold its investment in 

Q. What are the significant approvals to be obtained in order to close the acquisition? 

A. The acquisition is subject to the approval of the shareholders of UNS Energy. The 

acquisition is also subject to certain regulatory approvals, including approval by the Arizona 

Corporation Commission, the Federal Energy Regulatory Commission, and the United States 

Departments of Justice” and Treasury“. 

l 4  See NYPSC Case 12-M-0192, Order Authorizing Acquisition Subject to Conditions, June 26, 201 3, Conclusion, 
pages 58-6 1. 
Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended. 
Committee on Foreign Investment in the United States. 

15 

16 
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VI. PLAT S TO OPERATE S ENERGY AFTER CLOSING 

Q. 

operation of UNS Energy post-closing? 

A. Fortis, FortisUS and UNS Energy believe that it is important to provide the 

Commission, customers, employees and the communities served by the Arizona Utilities with 

assurances as to the parties’ intentions to realize the stated benefits of the acquisition. 

Consequently, and in addition to the post-acquisition covenants included in the Merger 

Agreement, UNS Energy and Fortis have agreed to 24 specific conditions in connection with 

the acquisition. Those conditions are set forth in the Joint Notice at pages 17-2 1 and, for ease 

of reference, are attached as Exhibit BVP-7. 

Have Fortis and FortisUS agreed to any specific conditions with respect to the 

Yes. 

Q. 

relate to the post-closing operation of UNS Energy as a standalone business. 

A. Article V of the Merger Agreement and Exhibit BVP-7 contain specific covenants with 

respect to the operation of UNS Energy following its acquisition by Fortis. These commitments 

include matters related to governance, and the management and operations of UNS Energy. As 

part of these obligations, UNS Energy, FortisUS and Fortis acknowledge and agree to support 

the Arizona Utilities in maintaining a high level of customer service and providing safe, reliable 

service to their customers. In addition, the Arizona Utilities agree to maintain, and if necessary 

improve, their current quality of service so that the number of service complaints does not 

increase, that the response time to service complaints does not increase and that service 

interruptions do not increase as a result of the transaction. Exhibit BVP-7 , l l  1 and 2. 

Please comment on the specific conditions agreed to by Fortis and FortisUS which 

Fortis has agreed that four members of the existing board of directors of UNS Energy 

who are acceptable to Fortis will remain as directors of UNS Energy with one such designee 

being the Chief Executive Officer of UNS Energy. Once this board is established, FortisUS 

will not remove any of these board members for a period of two years following the acquisition, 
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except for cause. Exhibit BVP-5, 00 l . l(c) and 5.14(c). This will provide a reasonable degree 

of continuity in the governance of UNS Energy. In addition, no later than one year after closing 

the acquisition of UNS Energy, FortisUS will have appointed a board of directors for UNS 

Energy and the Arizona Utilities, the majority of whom will be independent, with the majority 

of such independent directors being resident in the State of Arizona, with emphasis on selecting 

candidates who reside, conduct business or work within the Arizona Utilities’ service territories. 

Exhibit BVP-7,72 1. 

Following its acquisition by Fortis, UNS Energy will be governed in a manner that is 

consistent with the governance of Fortis’ other regulated utilities. The Arizona Utilities’ local 

management team will be accountable to the UNS Energy board. The Arizona Utilities’ local 

management will continue to make decisions regarding staffing levels and hiring practices; 

negotiate future collective bargaining agreements; continue to be the direct contact and decision 

making authority in regulatory matters; and, will continue to represent the Arizona Utilities in 

all regulatory matters. Exhibit BVP-7, 7 23(ii). The board of directors of the Arizona Utilities 

will be responsible for management oversight generally, including the approval of annual 

capital and operating budgets, establishment of dividend policy, and determination of debt and 

equity requirements. The UNS Energy board of directors will have an audit committee, the 

majority of whom will also be independent. The responsibility of this committee will include 

the oversight of the ongoing financial integrity and the effectiveness of internal controls of UNS 

Energy and the Arizona Utilities. Exhibit BVP-7, T[ 23(i). 

The current level of employees of the Arizona Utilities (union and management) will be 

retained for a period of at least two years following the closing under their respective current 

conditions of employment, subject to changes in the ordinary course of business. The Arizona 

Utilities reserve the right to take disciplinary and any other actions they determine necessary or 

appropriate consistent with their existing labor agreements and employee relations practices. 

The Arizona Utilities also agree to file a report with the Commission within 30 days after the 

first two anniversary dates of the acquisition’s closing comparing the level of union and 

- 1 4 -  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

management employees on the anniversary date to the levels on the date upon which the 

acquisition closed. Exhibit BVP-7,723(iii). 

UNS Energy has also agreed to continue to honor its collective bargaining agreements 

following the acquisition, subject to any amendments or waivers to such contracts as may be 

agreed upon by all parties to such contracts. Exhibit BVP-5 0 5.14(d). This will provide 

continuity in the management and staffing of the Arizona Utilities. It will also ensure that the 

necessary human resources are maintained to deliver safe and reliable service to customers of 

the Arizona Utilities. 

UNS Energy will maintain its headquarters in Tucson, Arizona. Exhibit BVP-5 0 

5.14(a) and Exhibit BVP-7,722. In addition, UNS Energy and its subsidiaries will continue to 

support and, where appropriate, enhance (a) existing charitable and community corporate 

“giving programs”, (b) educational, environmental, economic, civic and charitable partnerships, 

and (c) consumer partnerships. For a period of five years from closing, UNS Energy and the 

Arizona Utilities will make annual charitable contributions within the communities served by 

the Arizona Utilities not less than the level of charitable contributions made by UNS Energy 

and the Arizona Utilities for the fiscal year that ended December 31, 2012; and otherwise 

maintain a level of involvement in community activities in the State of Arizona not less than the 

level of community involvement and related activities carried on by UNS Energy and the 

Arizona Utilities for the fiscal year that ended December 31, 2012. Exhibit BVP-5 tj 5.14(b) 

and Exhibit BVP-7, 7 23(iv). This will ensure the continued corporate and charitable presence 

of UNS Energy in its service territory. UNS Energy, the Arizona Utilities and FortisUS also 

commit to continue support for the Arizona Utilities’ low income assistance programs at or 

above current levels. Exhibit BVP-7,T 24. 

Q. Are these conditions consistent with Fortis’ standalone utility management 

philosophy and its commitment to its customers, employees and the communities it 

serves? 
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A. Yes. These covenants are all consistent with Fortis’ standalone utility management 

philosophy. Following the acquisition, UNS Energy will be governed, managed, operated and 

financed in a manner consistent with this standalone philosophy. 

Q. Please comment on the specific conditions agreed to by Fortis and FortisUS which 

relate to the financial protection and regulatory transparency of UNS Energy post-closing. 

A. The parties have agreed that the goodwill and transaction costs of this acquisition will be 

excluded from the rate base, expenses, and capitalization in the determination of rates and 

earned returns of the Arizona Utilities and for Arizona state regulatory accounting and reporting 

purposes. Exhibit BVP-7, 77 5-7. Any cost savings from realized synergies that result from 

the acquisition and that are directly attributable to the Arizona Utilities, including but not 

limited to reduced or eliminated public company costs and reduced insurance costs which are 

anticipated, will be beneficial to customers in fbture rate cases. Exhibit BVP-7, fT 8. 

Fortis will provide Commission Staff with access to the books and records of Fortis and 

FortisUS to the extent necessary to determine whether the rates and charges of the Arizona 

Utilities are just and reasonable and provide Commission Staff the opportunity to ensure that 

costs are allocated equitably and that any intercompany transactions involving the Arizona 

Utilities are priced reasonably and in accordance with the Commission’s Affiliated Interest 

Rules. Exhibit BVP-7,T 18. 

The Arizona Utilities will not lend to, guarantee or financially support Fortis or any of 

its affiliates, or any subsidiary or other joint venture of UNS Energy or the Arizona Utilities 

except as authorized by the Commission. Exhibit BVP-7, 7 13. Furthermore, the Arizona 

Utilities will not engage in, provide financial support to or guarantee any non-regulated 

businesses, except as authorized by the Commission. Exhibit BVP-7, 7 13. The Arizona 

Utilities will maintain banking, committed credit facilities and cash management arrangements 

which are separate from UNS Energy, FortisUS, Fortis and other affiliates. Exhibit BVP-7, 7 
14. Neither FortisUS nor Fortis may, at closing of the approved acquisition of UNS Energy and 
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indirectly the Arizona Utilities, have any cross default provision that affects the Arizona 

Utilities in any manner. Neither Fortis nor any of its affiliates may enter into any cross default 

provision following the closing that affects the Arizona Utilities in any manner. Exhibit BVP- 

7, 7 15. Upon closing, TEP, UNS Electric and UNS Gas will amend their respective 

organizational documents to provide protections to ensure legal separateness from UNS Energy 

and Fortis. Exhibit BVP-7,7 16. 

Q. Please comment on the specific conditions agreed to by Fortis and FortisUS which 

support the capital requirements necessary for the Arizona Utilities to continue providing 

safe, reliable utility service to their customers. 

A. Fortis will invest $200 million of equity into UNS Energy upon closing of the 

acquisition. Exhibit BVP-7, 7 4. Additionally, as Fortis subsidiaries, UNS Energy and the 

Arizona Utilities will have access to capital to meet upcoming financial obligations and 

challenges on terms that should be more favorable than if the acquisition is not 

consummated. Exhibit BVP-7, ‘I[ 3. Proposed Condition 3 provides that: 

UNS Energy, FortisUS and Fortis acknowledge the Arizona Utilities’ need 
for capital to continue to deliver service to their customers. FortisUS 
commits to providing the equity capital, when required, to UNS Energy, to 
the extent necessary for the Arizona Utilities to continue to provide safe 
and reliable service to their customers pursuant to the Arizona Utilities’ 
rights and obligations as public service corporations under Arizona law. 

Fortis believes that its financial status and access to capital markets will improve the Arizona 

Utilities’ ability to obtain sufficient capital on more favorable terms to meet their needs. For 

example, any credit rating improvements should result in better access to debt capital at lower 

cost. 

Q. 

closing of the acquisition. 

Please elaborate on Fortis’ plans to invest $200 million into UNS Energy upon 
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A. As stated above, FortisUS will inves $200 million of new equity into UNS Energy upon 

closing of the acquisition. UNS Energy will, in turn, invest the $200 million as equity into TEP 

and UNS Electric, retire UNS Energy short-term debt, or undertake some combination of the 

equity injection and debt retirement. The level of each will be dependent on the timing of the 

acquisition closing. TEP and UNS Electric intend to purchase the Gila River Power Plant Unit 

#3 (“Gila River”) in December 2014 for $219 million. The magnitude of this investment makes 

it necessary for these companies to obtain external financing. The $200 million from FortisUS 

will be used as an equity contribution into TEP and UNS Electric to help fund the Gila River 

purchase. However, if the acquisition closing occurs shortly before or after the Gila River 

purchase, UNS Energy will temporarily issue short-term debt to assure a funding source and 

liquidity, which will subsequently be re-paid with funds from the $200 million equity injection 

by FortisUS. 

Q. 

return on equity established by the regulators in each jurisdiction? 

A. No. Fortis recognizes that return on equity is largely affected by the business risk at each 

utility and the level of business risk varies based on numerous factors including economic 

factors and the regulatory mechanisms present in the jurisdiction. Examples of the regulatory 

mechanisms include forward test years and the direct pass-through of commodity and purchased 

power costs. Fortis provides the equity capital necessary for each utility to carry out its capital 

expenditure plans and maintain a capital structure consistent with that which is reflected in 

customer rates, and to provide safe, reliable and cost-effective service to customers, consistent 

with good utility practices. It is our experience that utility regulators in North America have 

typically provided fair treatment to utility owners who take this approach. 

Does Fortis allocate equity capital to its utilities based on different allowed rates of 

Q. 

Fortis has made will benefit customers and the communities that UNS Energy serves. 

Please describe how the acquisition of UNS Energy by Fortis and the commitments 
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A. As earlier described, the financial strength of Fortis, its business philosophy and the 

commitments Fortis has made in connection with the acquisition represent a substantial benefit 

to UNS Energy, its customers, employees and the communities it serves. 

The Fortis business model is based on substantial local utility autonomy and community 

involvement. The existing local UNS Energy management team is expected to remain in place, 

continue to be located in Tucson, and will continue to make decisions about service and other 

matters critical to UNS Energy’s customers. UNS Energy will be in a position to continue its 

tradition of providing excellent customer service, but with the added resources of Fortis and the 

Fortis group of utilities standing behind it. Fortis has a history of financial and other support for 

its utility subsidiaries and is currently investing in their infrastructure and other capital needs at 

a level of over C$l .O billion per year. Fortis is in the utility business for the long term and 

offers the prospect of continuity and stability to their communities with the resources to finance 

necessary investments that may be required over time. 

In addition, the financial strength of Fortis, as evidenced by its strong, investment grade 

credit ratings, together with its commitment to inject $200 million of new equity upon closing 

will, in turn, strengthen the financial position of UNS Energy, and should improve UNS 

Energy’s credit ratings and enhance its ability to attract capital on more favorable terms. 

The acquisition is beneficial to customers, employees and the communities served by 

the Arizona Utilities. I believe that Commission approval of this acquisition is just, reasonable 

and in the public interest. 

Q. 
A. 

Does this conclude your testimony? 

Yes. 
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Mr. Barry V. Perry 
Vice President, Finance and Chief Financial OfJicer 
Fortis Inc. 
DOB: 2 7/09/64 

Education: 

1988 Chartered Accountant 

1986 Memorial University of Newfoundland 
Bachelor of Commerce (Honours) 

Current Executive Position - Fortis Inc.: 

2004 - Fortis Inc. 
Vice President, Finance & CFO 

As Chief Financial Officer, Mr. Perry has all the duties and responsibilities 
normally associated with the CFO of a large publicly traded corporation. 

Mr. Perry is responsible for all financial leadership, including strategic planning 
and analysis and he provides strategic oversight for growth and development of 
the Corporation. In 2007 Mr. Perry led the successful acquisition of Terasen and 
in 201 2-2013 led the acquisition of CH Energy Group, Inc. 

Mr. Perry has been the primary executive responsible for shareholder relations 
including facilitating investor meetings, interacting with analysts and 
participating in investor forums such as annual conferences held by the major 
banks. 

Prior Positions - Fortis Inc.: 

2000 - 2003 Newfoundland Power Inc. 
Vice President, Finance & CFO 

Employment - Other: 

1999 - 2000 

1997 - 1998 

1994 - 1996 

Abitibi-Consolidated Inc. 
Vice President Treasurer 
(Montreal Head Office) 

Abitibi-Consolidated Inc. 
Director of Financial Reporting 
(Montreal Head Office) 

Abitibi-Consolidated Inc. 
Chief Financial Officer 
International Business Unit (Grand Falls & Stephenville paper mills) 



1989 - 1993 Newfoundland Processing Inc. (Come by Chance Oil Refinery) 
Corporate Controller 

1983 - 1988 Ernst & Young Chartered Accountants 
Staff Accountant 

Fortis Boards: 

Mr. Perry serves on the boards of Fortis utilities in British Columbia and Alberta as well 
as Fortis Properties Corporation. He also served on the Boards of Newfoundland Power, 
FortisOntario, and Maritime Electric Corporation. 
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(as of January 24,2014) 
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’ Central Hudson also has a Fitch Ratings of A. 
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Fortis Inc. Outlook Revised To Negative On 
Proposed Acquisition Of UNS Energy Corp. 

Overview 
On Dec. 11, Fortis Inc. announced the USS4.3 billion proposed acquisition 
of UNS Energy Corp., an Arizona-based holding company that wholly owns 
Tucson Electric Power Co. (TEP) . 
The cash portion proposed acquisition is being financed primarily with 
the issuance of convertible debentures, and the additional debt load 
pushes Fortis beyond our 10% adjusted funds from operations-to-debt 
downgrade threshold. 

Caribbean subsidiaries to negative from stable. 

pending the close of the acquisition. 

long-term corporate credit rating (CCR) on Fortis and our 'BBB '  long-term 
CCR on TEP. 

As a result, we are revising our outlook on Fortis and its Canadian and 

At the same time, we revised our outlook on TEP to positive from stable 

We are also affirming all ratings on the companies, including our ' A - '  

Rating Action 

On Dec. 13, 2013, Standard & Poor's revised its outlook on St. John's, 
Nf1d.-based holding company Fortis Inc. to negative from stable following its 
proposed acquisition of UNS Energy Corp., an Arizona-based holding company 
that wholly owns Tucson Electric Power Co. (TEP). At the same time, Standard & 

Poor's revised its outlook on Fortis subsidiaries FortisAlberta Inc., Maritime 
Electric Co. Ltd., and Caribbean Utilities Co. Ltd to negative from stable. 
Standard & Poor's also revised its outlook on TEP to positive from stable. In 
addition, Standard & Poor's affirmed all ratings on the companies, including 
its 'A-' long-term corporate credit rating (CCR) on Fortis and our 'BBB'  
long-term CCR on TEP. 

We expect Fortis to finance the acquisition primarily with convertible 
debentures, which will depress key credit metrics until conversion. The 
negative outlook on the subsidiaries reflects the application of our group 
rating methodology. Under this, we believe there are insufficient ring-fencing 
mechanisms to allow for further rating separation if we were to downgrade 
Fortis. The positive outlook on TEP,reflects our view of the company's 
potential purchase by a higher-rated entity, and our expectations that we will 
determine TEP at least as a "moderately strategic" subsidiary of Fortis under 
our group rating methodology. 
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Research Update: Fortis Inc. Outlook Revised To Negative On Proposed Acquisition Of UNS Energy Corp. 

Rationale 

The Fortis offer for UNS is for approximately USS4.3 billion, including USS2.5 
billion in cash and assumed debt of USS1.8 billion. The acquisition is subject 
to shareholder and regulatory approvals, and we expect it to close in December 
2014. We expect Fortis to partially finance the cash portion through USS1.8 
billion of convertible debentures with a C$239 million overallotment option. 
The debentures have features that encourage holders to convert, such as 
interest payments ceasing following closing of the acquisition. However, we 
treat the debentures as debt until converted. As a result, we expect adjusted 
funds from operations (AFF0)-to-debt to decline to below 9% until the 
debentures fully convert to equity. This is below our 10% downgrade threshold 
for the rating. 

We believe that the addition of TEP would marginally weaken Fortis' business 
risk profile, although it would likely remain "excellent." As an integrated 
utility, TEP has a higher degree of business risk, owing to its proportion of 
generation and coal being its primary fuel source, which exposes the company 
to environmental risks and costs. In addition, we view the regulatory 
jurisdiction that TEP operates in as being less credit supportive than Fortis' 
existing operations. 

TEP has a "strong" business risk profile, which is lower than Fortis' 
excellent one. This difference reflects our view of the generation and 
environmental risk, as well as the lack of diversity found in operating in 
only one market. Offsetting this is increased diversification at the Fortis 
level through the addition of another regulated utility in a different 
regulatory jurisdiction. This would lower the risk to Fortis of negative 
regulatory decisions at subsidiary FortisBC Inc., which currently provides the 
largest proportion of cash flows to the parent. Ultimately, we do not believe 
the proportion of somewhat higher-risk cash flows from UNS would be 
significant enough to change our assessment of an excellent business risk 
profile for Fortis. However, on close we would likely lower our assessment of 
Fortis' consolidated competitive position to "strong" from "excellent. I' 

We believe that UNS's addition would modestly improve Fortis' financial 
metrics. We forecast TEP, the company's largest provider of cash flow, to have 
AFFO-to-total debt of greater than 2 0 % ,  compared with Fortis' 10%-11%. We 
forecast AFFO-to-total debt for Fortis in the 12%-13% range in 2015 and 2016, 
improving to more than 13% in 2017. Based on our forecast, we assess the 
financial risk as "significant . 'I  

In our opinion, the proposed acquisition does not alter TEP's underlying 
credit fundamentals. Fortis has a long history of letting loca1,management 
teams operate their business, which regulators have previously viewed as 
positive. We do not expect that strategy to change. Accordingly, we do not 
expect operational, management or financial strategy to change materially at 
the TEP level. 
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With our group rating methodology, we would assign an 'A-' rating to the group 
credit profile, which is consistent with the consolidated rating on Fortis 
Inc. We assess TEP's importance to the group to be "moderately strategic," 
which implies that it is unlikely to be sold in the near term, important to 
Fortis' long term strategy, and likely to receive support from the parent 
should it fall into financial difficulty. As a result, combining the 
stand-alone credit profile (SACP) with the classification of tlmoderately 
strategic" to the group, the CCR on TEP could be, when the acquisition closes, 
one notch higher than the SACP of 'bbb', assuming we affirm the Fortis rating 
at ltA-11 and revise the outlook to stable. 

Combining our business risk and financial risk assessments, we arrive at an 
la-! anchor score for Fortis. We applied no modifiers in arriving at our final 
indicative issuer credit rating of IA-'. 

Our base case assumes: 
Fortis will issue CS1.8 billion of convertible debentures that will 
convert to equity, with the rest of the acquisition to be financed 
through hybrid securities, equity and debt. 
The acquisition will close by Dec. 31, 2014. 
Fortis will maintain its regulatory capital structure at utility 
subsidiaries, earn its allowed returns on equity, and issue no additional 
debt at the holding company level. 
The company will generate EBITDA of approximately CS1.60 billion in 2014, 
and C$2.25 billion in 2015 with a full year of UNS contributions. 
The C$900 million Waneta hydroelectric project is completed on time and 
on budget in 2015. 

Based on these assumptions, we arrive at the following credit measures: 
Consolidated AFFO-to-debt of about 9 %  in 2014, rising to 12%-13% 
following the acquisition's close. 

Liquidity 
Fortis' liquidity is q'adequate," as our criteria define the term. At the 
holding company level, we expect liquidity sources to exceed uses by more than 
1 . 2 ~  and sources less uses to be positive, even in the event of a 10% decline 
in EBITDA. In our view, the company has sound relationships with banks and 
generally satisfactory standing in credit markets. 

Principal liquidity sources include the following: 
FFO of C$980 million-C$l.O billion 
Equity and debt issuances of CS1.8 billion-CS2.0 billion 
Credit facility availability of approximately C$800 million and cash 
balances of C$100 million 

Principal liquidity uses include the following: 
Capex of CS1.9 billion-C$2.0 billion 
Dividends of C$360 million-C$380 million 
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Outlook (Fortis Inc.) 
The negative outlook on Fortis reflects our expectation that credit metrics 
would materially weaken due to the CS1.8 billion of convertible debentures to 
finance the UNS acquisition. Although we expect that the debentures would have 
a very high likelihood of conversion, in the meantime, credit metrics would be 
below our thresholds. We expect to continue to assess the financial risk 
profile using the low volatility table. 

Upside scenario 
An outlook revision to stable would likely occur when the convertible 
debentures are converted to equity, lessening the debt burden. 

Downside scenario 
If conversion of the debentures does not occur as expected and metrics remain 
weak, we could lower the rating one notch if the consolidated AFFO-to-total 
debt deteriorates below 10%. 

Outlook (TEP) 

The positive outlook on TEP reflects our view of a higher-rated entity's 
proposed acquisition of it. The outlook also reflects our expectation that we 
will determine TEP to be at least a 88moderately strategic" subsidiary of 
Fortis under our methodology. 

Upside scenario 
An upgrade could occur if the Fortis transaction does not add debt to TEP or 
UNS, we assess TEP at least as a moderately strategic subsidiary, and UNS' 
maintains its core financial measures at the middle of the range for the 
significant financial risk profile under the medial volatility. 

Downside scenario 
Although highly unlikely, we could lower the ratings if we downgrade Fortis 
multiple notches, if in the future we deem TEP a "nonstrategic" subsidiary, or 
TEP's core financial measures weaken to the lower-end of the range for the 
"significant" financial risk profile. 

karings Score Snapshot (Fortis Inc.) 

Corporate Credit Rating: A-/Negative/-- 

Business risk: Excellent 
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Country risk: Very low 
Industry risk: Very low 
Competitive position: Strong 

Financial risk: Significant 
Cash flow/leverage: Significant 

Anchor: a- 

Modifiers 
Diversification: Neutral (no impact) 
Capital structure: Neutral (no impact) 
Liquidity: Adequate (no impact) 

e Financial policy: Neutral (no impact) 
Management and governance: Satisfactory (no impact) 
Comparable rating analysis: Neutral (no impact) 

Ratings Score Snapshot (TEP) 

Corporate Credit Rating: BBB/Positive/-- 

Business risk: Strong 
Country risk: Very low 
Industry risk: Very low 
Competitive position: Satisfactory 

Financial risk: Significant 
Cash flow/leverage: Significant 

Anchor: bbb 

Modifiers 
Diversification: Neutral (no impact) 
Capital structure: Neutral (no impact) 
Liquidity: Strong (no impact) 
Financial policy: Neutral (no impact) 
Management and governance: Satisfactory (no impact) 
Comparable rating analysis: Neutral '(no impact) 

Stand-alone credit profile: bbb 
Group credit profile: A- 

* Entity status within group: Moderately strategic 

Related Crireria And Research 
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Related Criteria 
Corporate Methodology, Nov. 19, 2013 
Methodology And Assumptions: Liquidity Descriptors For Global Corporate 

Group Rating Methodology, Nov. 19, 2013 
Key Credit Factors For The Regulated Utilities Industry, Nov. 19, 2013 
Ratings Above The Sovereign--Corporate And Government Ratings: 

Corporate Methodology: Ratios And Adjustments, Nov. 19, 2013 

Issuers, Nov. 19, 2013 

Methodology m d  Assumptions, Nov. 19, 2013 

Ratings List 
Outlook Revised To Negative 

To From 
Fortis Inc. 
Caribbean Utilities Co. Ltd. 
FortisAlberta Inc. 
Corporate credit rating 

Maritime Electric Co. Ltd. 
Corporate credit rating 

Outlook Revised To Positive 
Tucson Electric Power Co. 
Corporate credit rating 

Ratings Affirmed 

Fortis Inc. 
Senior unsecured debt 
Preferred stock 
Global scale 
Canada scale 
Preference stock 

Caribbean Utilities Co. Ltd 
Senior unsecured debt 

FortisAlberta Inc. 
Senior unsecured debt 

Maritime Electric Co. Ltd. 
Senior secured debt 

Tucson Electric Power Co. 
Senior unsecured debt 

A-/Negative/-- A-/Stable/-- 

BBB+/Negative/-- BBB+/Stable/-- 

BBB/Positive/-- BBB/Stable/-- 

A- 

BBB 
P-2 
P-2 

A- 

A- 

A 

BBB 

Complete ratings information is available to subscribers of RatingsDirect at 
www.globalcreditportal.com and at www.spcapitaliq.com. All ratings affected by 
this rating action can be found on Standard & Poor’s public Web site at 
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www.standardandpoors.com. Use the Ratings search box located in the left 
column. 
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Press Releases 

Date of Release: December 1 1 , 201 3 

DBRS Places Fortis Inc. Under Review - Developing Following UNS 
Ene r gy Co rp or atio ii Acquisition Ann o u 11 cement 

December 11,2013 

DBRS has today placed the A (low) Issuer Rating, A (low) Unsecured Debentures and Pfd-2 
(low) Preferred Shares ratings of Fortis Inc. (Fortis or the Company) Under Review with 
Developing Implications. This action follows the announcement that the Company has agreed to 
acquire UNS Energy Corporation (UNS) for a total consideration of approximately $4.3 billion, 
including the assumption of $1.8 billion of debt on closing (the Acquisition). The rating action 
reflects DBRS’s view that the proposed Acquisition would have a modestly negative impact on 
Fortis’ business risk profile while the impact on the financiaLrisk profile is uncertain since the 
financing plan has not been finalized. The purchase price represents an approximate 3 1% 
premium above the most recent closing price of UNS. The Acquisition is expected to close by 
the end of 2014 and is subject to U N S  shareholder approval, as well as various regulatory 
approvals. 

UNS is a vertically integrated utility services holding company with three subsidiaries in the 
regulated electric transmission, distribution and generation and gas distribution businesses, 
primarily in the State of Arizona: (1) Tucson Electric Power (TEP), a regulated utility in 
southeastern Arizona that generates, transmits and distributes electricity to approximately 
412,000 retail electric customers. TEP accounted for 85% of UNS’s consolidated net income and 
84% of its assets for the nine months ended September 30,2013 (9M2013); (2) UNS Electric, 
Inc. (UNS Electric), a regulated electric utility that serves approximately 93,000 retail electric 
customers in northern Arizona’s Mohave and Santa Cruz counties. UNS Electric accounted for 
10% of UNS’s consolidated net income and 9% of its assets for the 9M2013; and (3) UNS Gas, 
Inc. (UNS Gas), a gas distribution company that serves approximately 149,000 retail gas 
customers in northern and southeastern Arizona. UNS Gas accounted for 5% of UNS’s 
consolidated net income and 7% of its assets for the 9M2013. UNS’s total assets were $4.3 
billion as of September 30, 2013 (EBITDA not revenues). Pro forma the Acquisition (Le., post- 
acquisition), DBRS estimates that UNS will account for 25% of Fortis’ total assets and 24% of 
Fortis’ total net income. The Acquisition is expected to be accretive to earnings in the first ful l  
year after closing, excluding one-time Acquisition-related costs. 

In reviewing Fortis’ rating in light of the proposed Acquisition, DBRS’s analysis is focused on 
(1) the impact of the Acquisition on the business risk profile of Fortis, and (2) the financial 
impact of the transaction on the Company’s financial profile. 

(1) BUSINESS RISK PROFILE - MODESTLY NEGATIVE IMPACT 
Based on a preliminary review, DBRS views the proposed Acquisition as modestly negative with 
respect to Fortis’ business risk profile. Currently, approximately 90% of Fortis’ consolidated 



earnings are contributed by its regulated businesses (gas and electric transmission, distribution, 
generation and storage), with the remaining earnings coming ftom hotel properties and non- 
regulated generation. With the proposed Acquisition, Fortis’ earnings mix is expected to 
improve, with a larger percentage of earnings generated from regulated businesses, since all of 
UNS’s operations are regulated. However, the regulatory regime in Arizona is viewed as weaker 
when compared to other jurisdictions in Canada where Fortis currently conducts its business. 
Although regulation has recently improved with UNS now having no exposure to fuel, purchased 
power and environmental compliance costs as they are fully passed through to customers, DBRS 
remains concerned about the timing of the operating and capital costs recovery. DBRS stresses 
that any material adverse change in regulation that could materially increase regulatory or 
business risk (Le., exposure to commodity prices, lengthy regulatory review process on cost 
recovery or strict ring-fencing) could result in negative rating implications for Fortis. 

(2) FINANCIAL RISK PROFILE - UNCERTAIN 
The focus of DBRS’s analysis is on Fortis’ non-consolidated capital structure (parent level) and 
cash flow from the subsidiaries to the parent to service the parent’s debt and corporate expenses. 
On a non-consolidated basis, the cash flow-to-interest expense ratio was strong at 9.17 times in 
9M20 13, while debt-to-capital was approximately 2 1 %. DBRS notes that the non-consolidated 
leverage of 21% is slightly above the acceptable range for a holding company with respect to 
DBRS’s one-notch criteria. However, this increase is expected to be temporary and the leverage 
will fall in-line with the current rating category following the completion of the Waneta project. 

Currently, it is uncertain as to how Fortis plans to finance the proposed Acquisition. As a result, 
DBRS has placed the ratings of Fortis Under Review with Developing Implications. DBRS will 
further review the Company’s financing plan when it is finalized. Upon final review, if the 
Company finances the proposed Acquisition or any cost overruns of its current projects in such a 
way that its non-consolidated debt-to-capital structure is significantly above 20% and its other 
non-consolidated credit metrics deteriorate significantly without corrective action within a 
reasonable time frame, then negative rating action is likely to occur. 

Notes: 
All figures are in U.S. dollars unless otherwise noted. 

This rating is endorsed by DBRS Ratings Limited for use in the European Union. 

The related regulatory disclosures pursuant to the National Instrument 25-1 0 1 Designated Rating 
Organizations are hereby incorporated by reference and can be found by clicking on the link to 
the right under Related Research or by contacting us at info@dbrs.com. 

The applicable methodology is Rating Companies in the North American Energy Utilities 
(Electric and Natural Gas) Industry, which can be found on the DBRS website under 
Methodologies. 

For more information on this credit or on this industry, visit www.dbrs.com or contact us at 
info@dbrs.com. 
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Ratings 

Issuer Debt Rated Rating Action Rating Trend Notes Published Issued 
Fortis Inc. Issuer Rating UR-Dev. A (low) -- Dec 11,2013 CA 
Fortis Inc. Unsecured Debentures UR-Dev. A (low) -- Dec 1 1 , 2 0 1 3 C A ~  
Fortis Inc. Preferred Shares UR-Dev. Pfd-2 (low) -- Dec 11,2013 C A E  
US = USA Issued, NRSRO 
CA = Canada Issued, NRSRO 
EU = EU Issued 
E = ELI Endorsed 

All DBRS Ratings are subject to disclaimers and certain limitations. Please read these 
Disclaimers and Liinitations and additional information regarding DBRS Ratings, including 
definitions, policies, ratine sc.ales and methodologics. 
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AGREEMENT AND PLAN OF MERGER 

AGREEMENT AND PLAN OF MERGER, dated as of December 11, 2013 (this 
“Agreement”), by and among FortisUS Inc., a Delaware corporation (“Parent”), Color Acquisition 
Sub Inc., an Arizona corporation and a wholly-owned subsidiary of Parent (“Merger Sub”), UNS 
Energy Corporation, an Arizona corporation (the “Company”), and, solely for the purposes of 
Sections 5.5(c) and 8.15, Fortis Inc., a corporation incorporated under the Corporations Act of 
Newfoundland and Labrador (“Ultimate Parent”). All capitalized terms used in this Agreement 
shall have the meanings assigned to such terms in Section 8.4 or as otherwise defined elsewhere in 
this Agreement unless the context clearly indicates otherwise. 

RECITALS 

WHEREAS, the respective Boards of Directors of Parent, Merger Sub and the Company 
have each adopted and approved this Agreement and the merger of Merger Sub with and into the 
Company (the “Merger”) upon the terms and subject to the conditions set forth in this Agreement; 

WHEREAS, the Board of Directors of the Company (the “Company Board”) has, upon the 
terms and subject to the conditions set forth herein, (i) determined that the transactions 
contemplated by this Agreement, including the Merger, are fair to and in the best interests of the 
Company and its shareholders and (ii) adopted, approved and declared advisable this Agreement 
and the transactions contemplated hereby, including the Merger, and has resolved to recommend 
authorization and approval of this Agreement by the shareholders of the Company; 

WHEREAS, the Boards of Directors of Parent (the “Parent Board”) and Merger Sub have, 
upon the terms and subject to the conditions set forth herein, (i) determined that the transactions 
contemplated by this Agreement, including the Merger, are fair to and in the best interests of 
Parent and Merger Sub and their respective shareholders and (ii) adopted, approved and declared 
advisable this Agreement and the transactions contemplated hereby, including the Merger, and the 
Board of Directors of Merger Sub has adopted and approved this Agreement and resolved to 
recommend authorization and approval of this Agreement by Parent as the sole shareholder of 
Merger Sub; and 

WHEREAS, Parent, Merger Sub and the Company desire to make certain representations, 
warranties, covenants and agreements in connection with the Merger and also to prescribe various 
conditions to the Merger. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and 
premises contained in this Agreement and for other good and valuable consideration, the receipt 
and adequacy of which are hereby acknowledged, the parties to this Agreement agree as follows: 

ARTICLE I 
THE MERGER 

Section 1.1 The Merger. 



(a) Upon the terms and subject to the conditions set forth in this Agreement, 
and in accordance with the Arizona Business Corporation Act (the “ABCA”), at the Effective 
Time, Merger Sub shall be merged with and into the Company. As a result of the Merger, the 
separate corporate existence of Merger Sub shall cease, and the Company shall continue as the 
surviving corporation of the Merger (the “Surviving Corporation”). The Merger shall have the 
effects set forth in this Agreement and in the applicable provisions ofthe ABCA. Without limiting 
the generality of the foregoing, at the Effective Time, all of the property, rights, privileges, 
immunities, powers and franchises of the Company and Merger Sub shall vest in the Surviving 
Corporation, and all of the debts, liabilities and duties of the Company and Merger Sub shall 
become the debts, liabilities and duties of the Surviving Corporation. 

(b) At the Effective Time, Parent shall cause the articles of incorporation of the 
Surviving Corporation to be amended in its entirety to be identical to the articles of incorporation 
of Merger Sub immediately prior to the Effective Time, except that the name of the Surviving 
Corporation shall be changed to “UNS Energy Corporation”, until thereafter changed or amended 
as provided therein or by applicable Law, subject to Section 5.10. In addition, at the Effective 
Time, the by-laws of Merger Sub as in effect immediately prior to the Effective Time shall be the 
bylaws of the Surviving Corporation, except that the name of the Surviving Corporation shall be 
changed to “UNS Energy Corporation”, until thereafter changed or amended as provided therein 
or by applicable Law, subject to Section 5.10. 

(c) The directors of Merger Sub immediately prior to the Effective Time shall, 
at the Effective Time, be the directors of the Surviving Corporation, each to hold office in 
accordance with the articles of incorporation and bylaws of the Surviving Corporation until their 
respective successors shall have been duly elected, designated or qualified, or until their earlier 
death, resignation or removal in accordance with the articles of incorporation and bylaws of the 
Surviving Corporation. The officers of the Company immediately prior to the Effective Time shall, 
from and after the Effective Time, continue as the officers of the Surviving Corporation, each to 
hold office in accordance with the articles of incorporation and bylaws of the Surviving 
Corporation until their respective successors shall have been duly elected, designated or qualified, 
or until their earlier death, resignation or removal in accordance with the articles of incorporation 
and bylaws of the Surviving Corporation. Parent and the Surviving Corporation shall cause four (4) 
members of the Company Board designated by the Company who are members of the Company 
Board as of the Closing and who are acceptable to Parent to be elected to the Board of Directors of 
the Surviving Corporation as of the Effective Time; provided, that at least one (1) such designee 
shall be the Chief Executive Officer of the Company. 

(d) After the Effective Time, if the Surviving Corporation shall determine or 
shall be advised that any deeds, bills of sale, instruments of conveyance, assignments, assurances 
or any other actions or things are necessary or desirable to vest, perfect or confirm of record or 
otherwise in the Surviving Corporation its right, title or interest in, to or under any of the property, 
rights, privileges, immunities, powers and franchises of either of the Company or Merger Sub 
acquired or to be acquired by the Surviving Corporation as a result of, or in connection with, the 
Merger or otherwise to carry out this Agreement, then the officers and directors of the Surviving 
Corporation shall be authorized to execute and deliver, in the name and on behalf of either the 
Company or Merger Sub, all such deeds, bills of sale, instruments of conveyance, assignments and 
assurances and to take and do, in the name and on behalf of each of such corporations or otherwise, 



all such other actions and things as may be necessary or desirable to vest, perfect or confirm any 
and all right, title or interest in, to and under such property, rights, privileges, immunities, powers 
and franchises in the Surviving Corporation or otherwise to carry out this Agreement. 

Section 1.2 Closing and Effective Time of Merger. The closing of the Merger (the 
“Closing”) will take place at 1O:OO a.m., New York City time, on a date to be specified by the 
parties (the “Closing Date”), such date to be no later than the second Business Day after 
satisfaction or waiver of all of the conditions set forth in Article VI (other than those conditions 
that by their nature are to be satisfied at the Closing, but subject to the fulfillment or waiver of 
those conditions at the Closing), at the offices of Baker Botts L.L.P., 30 Rockefeller Plaza, New 
York, New York 101 12, unless another time, date or place is agreed to in writing by Parent and the 
Company. On the Closing Date, or on such other date as Parent and the Company may agree to in 
writing, Parent, Merger Sub and the Company shall cause an appropriate articles of merger or 
other appropriate documents (the “Articles of Merger”) to be executed and filed (along with a copy 
of this Agreement as required by Law) with the Arizona Corporation Commission (“E’) in 
accordance with the relevant provisions of the ABCA and shall make all other filings or recordings 
required under the ABCA. The Merger shall become effective at the time the Articles of Merger 
shall have been duly delivered to the ACC for filing or such other date and time as is agreed upon 
by the parties and specified in the Articles of Merger, such date and time hereinafter referred to as 
the “Effective Time”. 

ARTICLE I1 
EFFECT OF THE MERGER ON CAPITAL STOCK 

Section 2.1 Conversion of Securities. At the Effective Time, by virtue of the Merger 
and without any action on the part of Parent, Merger Sub, the Company or the holders of any 
capital stock of the Company or Merger Sub: 

(a) Conversion of Companv Common Stock. Subject to Section 2.2, each 
share of common stock, no par value, of the Company (“Company Common Stock” and each such 
share, a “Share” and collectively, the “Shares”) issued and outstanding immediately prior to the 
Effective Time, other than Shares to be cancelled in accordance with Section 2.l(b), shall be 
converted into the right to receive in cash, without interest, $60.25 per Share (the “Merger 
Consideration”). At the Effective Time, all of the Shares issued and outstanding immediately prior 
to the Effective Time shall cease to be outstanding, shall be cancelled and shall cease to exist, and 
each certificate (a “Certificate”) formerly representing any of the Shares (other than Shares to be 
cancelled in accordance with Section 2.l(b)) shall thereafter represent only the right to receive the 
Merger Consideration, without interest, subject to compliance with the procedures for surrender of 
such Shares as set forth in Section 2.2. 

(b) Cancellation of Treasury Stock and Ultimate Parent-Owned Stock. All 
Shares that are held in the treasury of the Company or owned of record by any Company 
Subsidiary and all Shares owned of record by Ultimate Parent, Parent, Merger Sub or any of their 
respective wholly-owned Subsidiaries shall be cancelled and shall cease to exist, with no payment 
being made with respect thereto. 



(c) Merger Sub Common Stock. Each share of common stock, no par value, of 
Merger Sub issued and outstanding immediately prior to the Effective Time shall be converted into 
and become one (1) newly and validly issued, fully paid and nonassessable share of common stock 
of the Surviving Corporation. 

(d) Merger Consideration Adjustment. Notwithstanding anything in this 
Agreement to the contrary, if, from the date of this Agreement until the Effective Time, the 
outstanding Shares shall have been changed into a different number of shares or a different class 
by reason of any reclassification, stock split (including a reverse stock split), recapitalization, 
split-up, combination, exchange of shares, readjustment or other similar transaction, or a stock 
dividend or stock distribution thereon shall be declared with a record date within said period, the 
Merger Consideration shall be appropriately adjusted to provide the holders of Shares the same 
economic effect as contemplated by this Agreement prior to such event; provided that no such 
adjustment shall result in any increase or decrease of the Aggregate Merger Consideration. 

Section 2.2 Payment for Securities: Surrender of Certificates. 

(a) Paying Agent. Prior to the Effective Time, Parent shall deposit with a 
nationally recognized financial institution designated by Parent and reasonably acceptable to the 
Company (the “Paying Agent”), for the benefit of the holders of Shares, a cash amount in 
immediately available funds equal to the Aggregate Merger Consideration (the “Exchange Fund”). 
Funds made available to the Paying Agent shall be invested by the Paying Agent, as directed by 
Parent, in (i) short-term obligations of the United States of America with maturities of no more 
than 30 days, (ii) commercial paper obligations rated A-1 or P-1 or better by Moody’s Investors 
Services, Inc. or Standard & Poor’s, respectively, or (iii) deposit accounts, certificates of deposit or 
banker’s acceptances of, repurchase or reverse repurchase agreements with, or Eurodollar time 
deposits purchased from, commercial banks, each of which has capital, surplus and undivided 
profits aggregating more than $1 .O billion (based on the most recent financial statements of such 
bank which are then publicly available at the SEC or otherwise), in each case, pending payment 
thereof by the Paying Agent to the holders of Shares pursuant to this Article 11. Subject to the 
terms of this Agreement, the Paying Agent shall, pursuant to irrevocable instructions, deliver the 
cash contemplated to be paid pursuant to Section 2.1 out of the Exchange Fund. The Exchange 
Fund shall not be used for any other purpose. To the extent that there are losses with respect to 
such investments, or the Exchange Fund diminishes for other reasons below the level required to 
make prompt cash payment of the Aggregate Merger Consideration as contemplated hereby, 
Parent shall promptly replace or restore the cash in the Exchange Fund lost through such 
investments or other events so as to ensure that the Exchange Fund is at all times maintained at a 
level sufficient to promptly make such cash payments. 

(b) Procedures for Surrender. 

(i) Certificates. As promptly as practicable after the Effective Time, Parent 
shall cause the Paying Agent to mail to each holder of record of a Certificate 
whose Shares were converted into the right to receive the Merger 
Consideration at the Effective Time pursuant to this Agreement: (x) a letter 
of transmittal, which shall specify that delivery shall be effected, and risk of 
loss and title to the Certificates shall pass, only upon delivery of the 



Certificates to the Paying Agent, and shall otherwise be in such form and 
have such other provisions as Parent may reasonably specify after 
consultation with the Company; and (y) instructions for effecting the 
surrender of the Certificates in exchange for payment of the Merger 
Consideration. Upon surrender of Certificates for cancellation to the 
Paying Agent or to such other agent or agents as may be appointed by 
Parent, and upon delivery of a letter of transmittal, duly executed and in 
proper form, with respect to such Certificates, and such other documents as 
may reasonably be required by the Paying Agent, the holder of such 
Certificates shall be entitled to receive in exchange therefor cash in an 
amount equal to the Merger Consideration multiplied by the number of 
Shares formerly represented by such Certificates, and the Certificates so 
surrendered shall forthwith be cancelled. 

(ii) Book-Entry Shares. Any holder of non-certificated Shares represented by 
book-entry (“Book-Entry Shares”) whose Shares were converted into the 
right to receive the Merger Consideration at the Effective Time pursuant to 
this Agreement, shall not be required to deliver a Certificate or an executed 
letter of transmittal to the Paying Agent to receive the Merger 
Consideration that such holder is entitled to receive pursuant to this 
Agreement. In lieu thereof, each holder of record of one or more 
Book-Entry Shares whose Shares were converted into the right to receive 
the Merger Consideration at the Effective Time pursuant to this Agreement 
shall, upon receipt by the Paying Agent of an “agent’s message” (or such 
other evidence, if any, of surrender as the Paying Agent may reasonably 
request) be entitled to receive in exchange therefor cash in an amount equal 
to the Merger Consideration multiplied by the number of Shares formerly 
represented by such Book-Entry Shares. Payment of the Merger 
Consideration with respect to Book-Entry Shares shall only be made to the 
Person in whose name such Book-Entry Shares are registered. 

(iii) In the event of a transfer of ownership of Company Common Stock that is 
not registered in the transfer records of the Company, payment may be 
made and Merger Consideration may be issued to a Person other than the 
Person in whose name the Certificate so surrendered is registered, if such 
Certificate shall be properly endorsed or shall otherwise be in proper form 
for transfer and the Person requesting such payment shall pay any transfer 
and other similar Taxes required by reason of the payment of the Merger 
Consideration to a Person other than the registered holder of the Certificate 
so surrendered or shall establish to the satisfaction of Parent that such Taxes 
either have been paid or are not required to be paid. Until surrendered as 
contemplated by this Section 2.2, each Certificate and each Book-Entry 
Share shall be deemed at any time after the Effective Time to represent only 
the right to receive the portion of the Aggregate Merger Consideration into 
which the Shares theretofore represented by such Certificate or such 
Book-Entry Shares have been converted pursuant to Section 2.l(a). No 



interest shall be paid or accrue on any cash payable upon surrender of any 
Certificate or Book-Entry Share. 

(c) Transfer Books; No Further Ownership Rights in Shares. As of the close of 
business on the date of the Effective Time, the stock transfer books of the Company shall be closed 
and thereafter there shall be no further registration of transfers of Shares on the records of the 
Company. The Merger Consideration paid in accordance with the terms of this Article I1 upon 
surrender of any Shares shall be deemed to have been paid in full satisfaction of all rights 
pertaining to such Shares. From and after the Effective Time, the holders of Shares outstanding 
immediately prior to the Effective Time shall cease to have any rights with respect to such Shares 
except as otherwise provided for herein or by applicable Law. If, after the Effective Time, 
Certificates are presented to the Surviving Corporation for any reason, they shall be cancelled and 
exchanged as provided in this Agreement. 

(d) Termination of Exchange Fund; Abandoned Property: No Liability. At any 
time following the day which is nine (9) months after the Effective Time, the Surviving 
Corporation shall be entitled to require the Paying Agent to deliver to it any portion of the 
Exchange Fund (including any interest or other income received by the Paying Agent in respect of 
all funds made available to it) not disbursed to holders of Shares, and thereafter such holders shall 
be entitled to look only to the Surviving Corporation (subject to abandoned property, escheat or 
other similar Laws) as general creditors thereof with respect to the Merger Consideration payable 
upon due surrender of their Shares and compliance with the procedures set forth in Section 2.2(b), 
without interest. Notwithstanding the foregoing, none of Parent, the Surviving Corporation or the 
Paying Agent shall be liable to any holder of a Share for Merger Consideration delivered to a 
public official pursuant to any applicable abandoned property, escheat or similar Law. Any 
Merger Consideration remaining unclaimed as of the date that is immediately prior to such time as 
such Merger Consideration would otherwise escheat to or similarly become property of any 
Governmental Entity shall, to the extent permitted by applicable Law, become the property of 
Parent, free and clear of any claims or interests of any Person previously entitled thereto. 

(e) Withholding Rights. Parent, Merger Sub, the Surviving Corporation and 
their respective agents (including the Paying Agent), as the case may be, shall be entitled to deduct 
and withhold from the consideration otherwise payable pursuant to this Agreement to any holder 
of Shares, Company Options, Restricted Shares, Restricted Stock Units or Other Equity-Based 
Awards, as applicable, such amounts that Parent, Merger Sub, the Surviving Corporation or any of 
their respective agents (including the Paying Agent) is required to deduct and withhold with 
respect to such payment under the Code or any other provision of applicable Law (including any 
provision of federal, state, local or foreign tax law); provided that any transfer or other similar 
Taxes payable in connection with the Merger (other than such Taxes required to be paid by reason 
of the payment of the Merger Consideration to a Person other than the holder of record of the 
Shares with respect to which such payment is made) shall be borne and paid by Parent and Merger 
Sub. To the extent that amounts are so withheld by Parent, Merger Sub, the Surviving Corporation 
or any agent, such amounts shall be paid to the applicable Tax authorities and shall be treated for 
all purposes of this Agreement as having been paid to the holder of Shares, Company Options, 
Restricted Shares, Restricted Stock Units or Other Equity-Based Awards, as applicable, in respect 
of which such deduction and withholding was made by Parent, Merger Sub, the Surviving 
Corporation or their applicable agent, as the case may be. 



(f) Lost, Stolen or Destroyed Certificates. In the event that any Certificate 
shall have been lost, stolen or destroyed, the Paying Agent shall issue in exchange for such lost, 
stolen or destroyed Certificates upon the making of an affidavit of that fact by the holder thereof, 
the portion of the Aggregate Merger Consideration into which the Shares formerly represented by 
such Certificate were converted pursuant to Section 2.1 (a); provided, however, that Parent may, in 
its reasonable discretion and as a condition precedent to the payment of such Merger 
Consideration, require the owner of such lost, stolen or destroyed Certificate to deliver a bond in 
such sum as it may reasonably direct as indemnity against any claim that may be made against 
Parent, Merger Sub, the Surviving Corporation or the Paying Agent with respect to the Certificate 
alleged to have been lost, stolen or destroyed. 

Section 2.3 Treatment of Company Options, Restricted Shares, Restricted Stock Units, 
Other Equity-Based Awards and Equity Plans. 

(a) Treatment of Company Equity Awards. Prior to the Effective Time, the 
Company Board (or, if appropriate, any committee thereof) shall adopt appropriate resolutions and 
take all other actions to provide that, immediately prior to the Effective Time: 

(i) Treatment of Companv Options. Each outstanding option to purchase 
Shares (each, a “Company Option”) granted pursuant to any equity 
incentive plan of the Company, including the Company’s 201 1 Omnibus 
Stock and Incentive Plan, 2006 Omnibus Stock and Incentive Plan, 
Amended and Restated 1994 Outside Director Stock Option Plan and any 
other plan, agreement or arrangement of the Company or any Company 
Subsidiary (collectively, the “Company Equity Plans”), shall, without any 
action on the part of the holder thereof, be fully vested and cancelled and, in 
exchange therefor, each former holder of any such cancelled Company 
Option shall be entitled to receive, in settlement therefor and full 
satisfaction thereof, a payment in cash (subject to any withholding in 
accordance with Section 2.2(el) equal to the product of (i) the total number 
of Shares previously subject to such Company Option and (ii) the amount, if 
any, by which the Merger Consideration exceeds the exercise price per 
Share previously subject to such Company Option (such amounts payable 
hereunder, the “Option Payments”). In each case, the Option Payment shall 
be made within five (5) Business Days after the Closing Date. From and 
after the Effective Time, any such cancelled Company Option shall no 
longer be exercisable by the former holder thereof, but shall only entitle 
such holder to the payment of the Option Payment. No interest shall be paid 
or accrued on any cash payable with respect to any Company Option. 

(ii) Treatment of Restricted Shares. Each unvested Share subject to forfeiture 
restrictions, repurchase rights or other restrictions (each, a “Restricted 
Share”) granted pursuant to any Company Equity Plan shall, without any 
action on the part of the holder thereof, vest in full, and all restrictions 
(including forfeiture restrictions or repurchase rights) otherwise applicable 
to such Restricted Share shall lapse, and each Restricted Share shall be 
converted into the right to receive a payment in cash equal to the Merger 



Consideration, without interest (subject to any withholding in accordance 
with Section 2.2(e)). In each case, payment with respect to any Restricted 
Shares shall be made within five ( 5 )  Business Days after the Closing Date. 

(iii) Treatment of Restricted Stock Units and Other Equity-Based Awards. 
Immediately prior to the Effective Time, each contractual right to receive a 
Share of Company Common Stock or the value of such a Share other than 
Company Options (each, an “Other Equity-Based Award”), including 
restricted stock units and performance shares (such restricted stock units 
and performance shares collectively, “Restricted Stock Units”), granted 
pursuant to any Company Equity Plan that is outstanding immediately prior 
to the Effective Time, shall, without any action on the part of the holder 
thereof, vest in full, and all restrictions (including forfeiture restrictions or 
repurchase rights) otherwise applicable to such Other Equity-Based Award 
shall lapse, and each Other Equity-Based Award shall be cancelled and in 
exchange therefor, each former holder of any such cancelled Other 
Equity-Based Award shall be entitled to receive, in settlement therefor and 
full satisfaction thereof, a payment in cash (subject to any withholding in 
accordance with Section 2.2(e)) equal to the product of (x) the Merger 
Consideration and (y) the number of Shares subject to the Other 
Equity-Based Award as of the Effective Time; provided, however, that in 
the case of any Restricted Stock Units subject to performance-based vesting 
conditions, the applicable performance criteria shall be deemed to have 
been satisfied based on (A) target level of attainment or (B) actual 
attainment during the full fiscal quarters of the Company completed during 
the applicable performance period prior to the Effective Time, whichever 
results in a greater payment, in each case without proration notwithstanding 
the early termination (if any) of the applicable performance period; and 
provided further, that notwithstanding anything to the contrary in this 
Agreement, in calculating the level of attainment of the performance 
criteria applicable to Restricted Stock Units subject to performance-based 
vesting conditions, the Company (or the Surviving Corporation) shall 
exclude any expenses or costs associated with or arising as a result of or in 
connection with the transactions contemplated by this Agreement or any 
non-recurring charges that would not reasonably be expected to have been 
incurred had the transactions contemplated by this Agreement not occurred. 
In each case, payment with respect to any Other Equity-Based Award shall 
be made within five ( 5 )  Business Days after the Closing Date; provided, 
however, that in the case of any Other Equity-Based Awards that constitute 
deferred compensation within the meaning of Section 409A of the Code, 
payment shall occur on the date that it would otherwise occur under the 
applicable award agreement absent the application of this Section 2.3(a)(iii) 
to the extent necessary to avoid the imposition of any penalty or other taxes 
under Section 409A of the Code. No interest shall be paid or accrued on 
any cash payable with respect to any Other Equity-Based Award. 



(b) Termination of Company Equity Plans. After the Effective Time, all 
Company Equity Plans shall be terminated and no further Company Options, Restricted Shares, 
Restricted Stock Units, Other Equity-Based Awards or other rights with respect to Shares shall be 
granted thereunder. 

(c) Parent Funding. At the Effective Time, Parent shall make a cash 
contribution to the Surviving Corporation in immediately available fimds to permit the Surviving 
Corporation to make the payments required under this Section 2.3. 

ARTICLE 111 
REPRESENTATIONS AND WARRANTIES OF THE COMPANY 

Except as set forth in, or qualified by any matter set forth in, the Company SEC Documents 
filed before 5:30 p.m. ET on the Business Day immediately prior to the date hereof and on or after 
January 1, 201 1 (excluding, in each case, any risk factor disclosures contained under the heading 
“Risk Factors” or any disclosure of risks included in any “forward-looking statements” disclaimer 
or any other similar disclosures included in such Company SEC Documents that are predictive, 
cautionary or forward-looking in nature and, in each case, only to the extent the qualifying nature 
of such disclosure is reasonably apparent from the face of such Company SEC Documents), or the 
disclosure letter delivered by the Company to Parent and Merger Sub prior to the execution of this 
Agreement (it being agreed that disclosure of any item in any section or subsection of such 
disclosure letter shall also be deemed to be disclosed with respect to any other section or 
subsection to which the relevance of such item is reasonably apparent from the face of such 
disclosure letter) (the “Company Disclosure Letter”), the Company hereby represents and warrants 
to Parent and Merger Sub as follows: 

Section 3.1 Organization and Qualification: Subsidiaries. 

(a) The Company and each Company Subsidiary is a corporation or other legal 
entity duly incorporated or organized, validly existing and in good standing under the Laws of the 
jurisdiction of its incorporation or organization and has the requisite corporate or other legal entity, 
as the case may be, power and authority to own, lease and operate its properties and assets and to 
carry on its business as it is now being conducted. The Company and each Company Subsidiary is 
duly qualified to do business and is in good standing in each jurisdiction where the ownership, 
leasing or operation of its properties or assets or the conduct of its business requires such 
qualification, except where the failure to be so qualified or in good standing, individually or in the 
aggregate, has not had and would not reasonably be expected to have a Company Material Adverse 
Effect. 

(b) The Company has made available to Parent true and complete copies of (i) 
the Amended and Restated Articles of Incorporation of the Company (the “Company Charter”), (ii) 
the By-laws, as amended, of the Company (the “Company By-laws”), and (iii) the articles of 
incorporation and by-laws, or equivalent organizational documents, of each Company Subsidiary, 
each as in effect as of the date hereof. The Company has made available to Parent true and 
complete copies of all minutes prepared by the Company of meetings of the Company Board (and 
all materials filed with the minutes of such meetings) and each committee of the Company Board, 
the shareholders or other equityholders of each Company Subsidiary and the board of directors (or 



equivalent body) of each Company Subsidiary and any committees thereof, each since December 
31, 2010; provided that such copies may be redacted to the extent necessary to comply with 
existing confidentiality restrictions, to preserve attorney-client privilege or to remove material 
relating to (A) the consideration, negotiation and execution of this Agreement and the Merger or 
any other business combination with Ultimate Parent or Parent and (B) potential strategic 
alternatives to the Merger. Neither the Company nor any Company Subsidiary is in material 
violation of any provision of its articles of incorporation or by-laws (or equivalent organizational 
document). 

(c) Section 3.l(c) of the Company Disclosure Letter sets forth a true and 
complete list of the Subsidiaries of the Company (each a “Company Subsidiary”), together with 
the jurisdiction of organization or incorporation, as the case may be, of each Company Subsidiary, 
the jurisdictions in which they are qualified to do business and the Company’s and any other 
Person’s interest therein. 

(d) Section 3.l(d) of the Company Disclosure Letter sets forth (i) the name of 
each Person (other than any Company Subsidiary) in which the Company or any Company 
Subsidiary owns, directly or indirectly, any Equity Interests (each Person referred to in this clause 
(i), a “Company Joint Venture Entity”) and (ii) the number and percentage of the Equity Interests 
of each such Company Joint Venture Entity (collectively, the “Company Joint Venture Securities”) 
held by the Company, directly or indirectly. Except as provided in any partnership, joint venture, 
shareholder, operating or similar agreement specifically set forth in Section 3.1 (d) of the Company 
Disclosure Letter providing for the sharing of any profits, losses or liabilities, including each 
agreement relating to the formation, creation, equity or other ownership interests, operation, 
management or control of any Company Joint Venture Entity (collectively, the “Company Joint 
Venture Agreements”), all of the Company Joint Venture Securities owned by the Company, 
directly or indirectly, are owned free and clear of any Lien. Prior to the date hereof, the Company 
has made available to Parent true and complete copies of all Company Joint Venture Agreements 
to which the Company or any Company Subsidiary is a party. 

Section 3.2 Capitalization. 

(a) The authorized capital stock of the Company consists of: (i) 75,000,000 
Shares and (ii) 1,000,000 shares of preferred stock, no par value (the “Company Preferred Stock”), 
of which no series have been designated. The authorized capital stock of Tucson Electric Power 
Company (“m’) consists of: (i) 75,000,000 shares of common stock, no par value (the ‘‘m 
Common Stock”); and (ii) 1,000,000 shares of preferred stock, no par value (the “TEP Preferred 
Stock”) ofwhich no series have been designated. As ofDecember 10,2013, (I) 41,538,337 Shares 
were issued and outstanding (of which 0 Shares are Restricted Shares), (11) 42,618 Shares were 
held by the Company in its treasury, (111) no shares of Company Preferred Stock were issued and 
outstanding, (IV) 32,139,434 shares of TEP Common Stock were issued and outstanding, all of 
which was held by the Company, (V) no shares of TEP Preferred Stock were issued and 
outstanding. Except as set forth in this Section 3.2(a) or Section 3.2(b) of this Agreement, or 
Section 3.2(b) or Section 3.2(f2 of the Company Disclosure Letter, as of the date hereof, no Equity 
Interests in the Company or any of its Subsidiaries were issued, reserved for issuance or 
outstanding. All of the outstanding shares of Company Common Stock have been duly authorized 
and validly issued and are fully paid, nonassessable and were not issued in violation of any 



preemptive right, purchase option, call, right of first refusal or any similar right. No Equity 
Interests of the Company are held by any Company Subsidiary. 

(b) As of December 10, 2013, the Company and the Company Subsidiaries 
have no Shares, Company Preferred Stock or shares of capital stock of any Company Subsidiary 
reserved for or otherwise subject to issuance, except for (i) 729,443 shares of Company Common 
Stock reserved for issuance pursuant to the Company Equity Plans for outstanding Company 
Equity Awards and (ii) 935,463 shares of Company Common Stock reserved for future issuance 
pursuant to the Company Equity Plans (exclusive of the shares set forth in clause (i)). All such 
shares of Company Common Stock reserved for or otherwise subject to issuance, when issued in 
accordance with the respective terms thereof, will be duly authorized and validly issued and will 
be fully paid, nonassessable and not issued in violation of any preemptive rights, purchase option, 
call, right of first refusal or any similar right. Section 3.2(b) of the Company Disclosure Letter 
contains a complete and correct list of each Company Equity Award outstanding as of the Business 
Day immediately preceding the date of this Agreement, including, to the extent applicable, the 
holder thereof, the type of award, the exercise price and number of shares of Company Common 
Stock subject thereto and the applicable Company Equity Plan, grant date and the number of 
securities vested. 

(c) As of the date hereof, except for Company Equity Awards disclosed in 
Section 3.2(b), there are no (i) options, warrants, subscriptions, calls, convertible securities or 
other rights (including any preemptive rights) relating to any Equity Interests of the Company or 
any Company Subsidiary or rights to acquire any such Equity Interests, or (ii) agreements or 
arrangements or commitments obligating the Company or any Company Subsidiary to issue, 
acquire, transfer or sell or cause to be issued, acquired, transferred or sold, any Equity Interests of 
the Company or any Company Subsidiary. The Company has delivered or made available to 
Parent an accurate and complete copy of each Company Equity Plan. There have been no 
repricings of any Company Options through amendments, cancellation and reissuance or other 
means during the current or prior two (2) calendar years. No Company Equity Award has been 
granted in connection with the Merger or the transactions contemplated by this Agreement. None 
of the Company Options was granted with an exercise price below or deemed to be below fair 
market value on the date of grant. All grants of Company Equity Awards were validly made and 
properly approved by the Company Board (or a duly authorized committee or subcommittee 
thereof) in compliance with applicable Laws and recorded on the consolidated financial statements 
of the Company in accordance with GAAP, and, where applicable no such grants involved any 
“back dating,” “forward dating” or similar practices with respect to the grants of Company 
Options. 

(d) Except with respect to the Company Equity Awards, the Company Equity 
Plans and the related award agreements, there are no outstanding obligations of the Company or 
any Company Subsidiary or contracts to which the Company or any Company Subsidiary is bound 
(i) requiring the repurchase, redemption, acquisition or disposition of, or containing any right of 
first refusal with respect to, (ii) requiring the registration for sale of, (iii) applying voting 
restrictions to, (iv) granting any preemptive or antidilutive rights with respect to, or (v) otherwise 
restricting any Person from purchasing, selling, pledging or otherwise disposing of any Equity 
Interests in the Company or any Company Subsidiary. All outstanding Shares have been issued in 
compliance with (1) all applicable Laws and (2) all requirements set forth in a Company Scheduled 



Contract (as defined below), applicable to the issuance of Company Common Stock or Company 
Equity Awards, as applicable. 

(e) There are no outstanding bonds, debentures, notes or other indebtedness of 
the Company or any Company Subsidiary the holders of which have the right to vote (or 
convertible into, or exchangeable for, securities having the right to vote) on any matter on which 
shareholders of the Company or any Company Subsidiary may vote. Except with respect to the 
Company Equity Awards, the Company Equity Plans and the related award agreements, there are 
no outstanding or authorized stock appreciation, phantom stock, profit participation or similar 
rights with respect to the capital stock of, or other equity or voting interests in, the Company or any 
Subsidiary of the Company. 

(0 All of the shares of capital stock or other Equity Interests of each of the 
Company Subsidiaries owned by the Company or a Company Subsidiary are owned free and clear 
of any Liens (other than transfer and other restrictions under applicable federal and state securities 
Laws), and all of such shares of capital stock or other Equity Interests have been duly authorized 
and validly issued and are fully paid, nonassessable and were not issued in violation of any 
preemptive rights, purchase option, call, right of first refbsal or any similar right. Except for 
Equity Interests (x) in the Company Subsidiaries as set forth in Section 3.l(c) of the Company 
Disclosure Letter and (y) in the Company Joint Venture Entities as set forth in Section 3.1 (d) of the 
Company Disclosure Letter, neither the Company nor any Company Subsidiary owns, directly or 
indirectly, any Equity Interest in any Person, or has any obligation to acquire any such Equity 
Interest, or to provide funds to or make any investment (in the form of a loan, capital contribution 
or otherwise) in, any Company Subsidiary or any other Person. There are no outstanding 
obligations to which the Company or any Company Subsidiary is a party (i) restricting the transfer, 
(ii) limiting the exercise of voting rights, or (iii) regarding registration under the Securities Act, in 
each case, with respect to any Equity Interests in any Company Subsidiary. 

Section 3.3 Authoritv. 

(a) The Company has the requisite corporate power and authority to execute 
and deliver this Agreement, to perform its obligations hereunder and to consummate the 
transactions contemplated hereby, including the Merger, subject to the Company Shareholder 
Approval and any regulatory approvals referenced in Section 3.5. The execution and delivery of 
this Agreement by the Company and the consummation by the Company of the transactions 
contemplated hereby, including the Merger, have been duly and validly authorized by all requisite 
corporate action on the part of the Company, and no other corporate proceedings on the part of the 
Company, and no shareholder votes, are necessary to authorize this Agreement or to consummate 
the transactions contemplated hereby, other than the Company Shareholder Approval. This 
Agreement has been duly authorized and validly executed and delivered by the Company and, 
assuming due authorization, execution and delivery by Parent and Merger Sub, constitutes the 
valid and binding obligation of the Company, enforceable against the Company in accordance 
with its terms, except that (i) such enforcement may be subject to applicable bankruptcy, 
insolvency or other similar Laws, now or hereafter in effect, affecting creditors’ rights generally 
and (ii) the remedy of specific performance and injunctive and other forms of equitable relief may 
be subject to equitable defenses and to the discretion of the court before which any proceeding 
therefor may be brought. 



(b) The Company Board, at a meeting duly called and held at which all 
directors of the Company were present, has unanimously (i) determined that the Merger is fair to, 
and in the best interests of, the Company and its shareholders, (ii) approved and declared advisable 
this Agreement and the transactions contemplated hereby (including the Merger), (iii) resolved, 
subject to Section 5.4, to recommend that the shareholders of the Company adopt this Agreement 
and the Merger and (iv) directed that this Agreement and the Merger be submitted for 
consideration of the shareholders of the Company at the Company Shareholder Meeting, which 
resolutions have not, as of the date hereof, been subsequently withdrawn or modified in any way. 

Section 3.4 No Conflict. None of the execution, delivery or performance of this 
Agreement by the Company or the consummation by the Company of the Merger or any other 
transaction contemplated by this Agreement will (with or without notice or lapse of time, or both): 
(a) subject to obtaining the Company Shareholder Approval, conflict with or violate any provision 
of the Company Charter or Company By-laws or any equivalent organizational or governing 
documents of any Company Subsidiary; (b) assuming that all consents, approvals, authorizations 
and permits described in Section 3.5 have been obtained and all filings and notifications described 
in Section 3.5 have been made and any waiting periods thereunder have terminated or expired, 
conflict with or violate any Law applicable to the Company, any Company Subsidiary or any of 
their respective properties or assets; or (c) require any consent or approval under, violate, conflict 
with, result in any breach of or any loss of any benefit under, or constitute a change of control or 
default under, or result in termination or give to others any right of payment, reimbursement, 
modification, termination, vesting, amendment, acceleration or cancellation of, or result in the 
creation of a Lien upon any of the respective properties or assets of the Company or any Company 
Subsidiary pursuant to, any Contract to which the Company or any Company Subsidiary is a party 
or any Company Permit, except, with respect to clauses (b) and (c), for any such conflicts, 
violations, consents, breaches, losses, changes of control, defaults, other occurrences or Liens 
which, individually or in the aggregate, have not had and would not reasonably be expected to 
have a Company Material Adverse Effect. 

Section 3.5 Required Filings and Consents. None of the execution, delivery or 
performance of this Agreement by the Company or the consummation by the Company of the 
Merger or any other transaction contemplated by this Agreement will require (with or without 
notice or lapse of time, or both) any consent, approval, authorization or permit of, or filing or 
registration or qualification with or notification to, any Governmental Entity, other than (a) the 
filing and recordation of the Articles of Merger as required by the ABCA, (b) the Company 
Shareholder Approval, (c) compliance with any applicable requirements of the HSR Act, (d) the 
issuance by the ACC of an order approving the Merger under Arizona Administrative Code 
R14-2-801 et seq. (the “ACC Approval”) and the approval of the Federal Energy Regulatory 
Commission (the “FERC”) (the “FERC Approval”, and the other approvals described in clauses (c) 
and (d), together with the approvals set forth in Section 3.5 of the Company Disclosure Letter, 
being referred to herein as the “Company Required Governmental A~provals’~), (e) compliance 
with the applicable requirements of the Exchange Act, (f) filings as may be required under the 
rules and regulations of the New York Stock Exchange, (g) the notification of the transactions 
contemplated by this Agreement to the Committee on Foreign Investment in the United States 
(“CFIUS”) under Section 721 of Title VI1 of the Defense Production Act of 1950, as amended by 
the Omnibus Trade and Competitiveness Act of 1988, as modified by the Foreign Investment and 
National Security Act of 2007 (“m’) and (h) required pre-approvals of license transfers with the 



Federal Communications Commission (the “m’), and (i) where the failure to obtain such 
consents, approvals, authorizations or permits of, or to make such filings, registrations with or 
notifications to, any Governmental Entity, individually or in the aggregate, has not had and would 
not reasonably be expected to have a Company Material Adverse Effect. 

Section 3.6 Permits; Compliance with Laws. 

(a) The Company and each Company Subsidiary is in possession of all 
franchises, grants, easements, authorizations, licenses, permits, consents, certificates, variances, 
exemptions, exceptions, permissions, qualifications, approvals, orders, registrations and 
clearances of any Governmental Entity necessary for the Company and each Company Subsidiary 
to own, lease and operate its properties and assets, and to carry on and operate its businesses as 
currently conducted (the “Company Permits”), and all such Company Permits are in full force and 
effect, except where the failure to hold, or the failure to be in full force and effect of, any Company 
Permits, individually or in the aggregate, has not had and would not reasonably be expected to 
have a Company Material Adverse Effect. The Company and each of the Company Subsidiaries is, 
and since January 1,201 1 has been, in compliance in all respects with the terms of the Company 
Permits, except where the failure to be in compliance would not reasonably be expected to have, 
individually or in the aggregate, a Company Material Adverse Effect. 

(b) None of the Company or any Company Subsidiary is, or since January 1, 
2011 has been, in conflict with, default under or in violation of any Law applicable to the 
Company or any Company Subsidiary, or by which any property or asset of the Company or any 
Company Subsidiary is bound or affected, except for any conflicts, defaults or violations that, 
individually or in the aggregate, have not had and would not reasonably be expected to have a 
Company Material Adverse Effect. No investigation by any Governmental Entity with respect to 
the Company or any Company Subsidiary is pending, nor, to the knowledge of the Company, has 
any Governmental Entity indicated to the Company an intention to conduct any such investigation, 
except for such investigations the outcomes of which, if determined adversely to the Company or 
any Company Subsidiary, individually or in the aggregate, have not had and would not reasonably 
be expected to have a Company Material Adverse Effect. As of the date hereof, none of the 
Company or any of the Company Subsidiaries have received any notice or communication of any 
noncompliance with any such Laws that has not been cured which, if determined adversely to the 
Company or any Company Subsidiary, individually or in the aggregate, have not had and would 
not reasonably be expected to have a Company Material Adverse Effect. 

Section 3.7 SEC Filings; Financial Statements. Since January 1, 201 1, each of the 
Company and TEP has filed with or otherwise furnished to (as applicable) the SEC all registration 
statements, prospectuses, forms, reports, definitive proxy statements, schedules and documents 
required to be filed or furnished by it under the Securities Act or the Exchange Act, as the case may 
be, together with all certifications required pursuant to the Sarbanes-Oxley Act of 2002, as 
amended (together with the rules and regulations promulgated thereunder, the “Sarbanes-Oxlev 
- Act”) (such documents and any other documents filed by the Company and/or TEP with the SEC, 
as have been supplemented, modified or amended since the time of filing and including all 
schedules, exhibits and other information incorporated by reference therein, collectively, the 
“Company SEC Documents”). All of the Company SEC Documents have been timely filed or 
furnished to the SEC. As of their respective filing dates or, if supplemented, modified or amended 



since the time of filing, as of the date of the most recent supplement, modification or amendment, 
the Company SEC Documents (a) did not at the time each such document was filed contain, and in 
the case of filings made after the date hereof, will not contain, any untrue statement of a material 
fact or omit, and in the case of filings made after the date hereof, will not omit, to state a material 
fact required to be stated therein or necessary in order to make the statements made therein, in light 
of the circumstances under which they were made, not misleading and (b) complied, and in the 
case of filings made after the date hereof, will comply, in each case in all material respects, with 
the applicable requirements of the Exchange Act or the Securities Act, as the case may be, and the 
Sarbanes-Oxley Act, each in effect on the date each such document was filed. None of the 
Company Subsidiaries other than TEP is currently required to file any forms, registration 
statements, prospectuses, reports or other documents with the SEC by law or by contract. Since 
January 1, 201 1, the Company has been and is in compliance in all material respects with the 
applicable provisions of the Sarbanes-Oxley Act and the applicable listing and corporate 
governance rules and regulations of the New York Stock Exchange. The audited consolidated 
financial statements and unaudited consolidated interim financial statements of the Company and 
the consolidated Company Subsidiaries, including the related notes and schedules included, or 
incorporated by reference, in the Company SEC Documents (collectively, the “Company 
Financial Statements”) (i) complied or, in the case of Company Financial Statements filed after the 
date hereof, will comply as of their respective dates of filing, in each case in all material respects, 
with the then applicable accounting requirements and the published rules and regulations of the 
SEC with respect thereto, (ii) have been prepared or, in the case of Company Financial Statements 
filed after the date hereof, will be prepared in accordance with GAAP (as in effect in the United 
States on the date of such Company Financial Statement) applied on a consistent basis during the 
periods involved (except as may be indicated in the notes thereto or, in the case of interim financial 
statements, for normal and recurring year-end adjustments and as may be permitted by the SEC on 
Form 10-Q, Form 8-K or any successor or like form under the Exchange Act and that were not or 
are not expected to be material in nature) and (iii) fairly present, or, in the case of Company 
Financial Statements filed after the date hereof, will fairly present, in each case in all material 
respects, the consolidated financial position and the consolidated results of operations, cash flows 
and changes in common stock equity of the Company and the consolidated Company Subsidiaries 
as of the dates and for the periods referred to therein (except, in the case of interim financial 
statements, for normal and recurring year-end adjustments and as may be permitted by the SEC on 
Form 10-Q, Form 8-K or any successor or like form under the Exchange Act and that were not or 
are not expected to be material in nature). 

Section 3.8 Internal Control and Disclosure Controls. 

(a) The Company has designed and maintains a system of internal control over 
financial reporting (as defined in Rules 13a-l5(f) and 15d-l5(f) of the Exchange Act) sufficient to 
provide reasonable assurances regarding the reliability of financial reporting for the Company and 
the Company Subsidiaries. The Company (a) has designed and maintains disclosure controls and 
procedures (as defined in Rules 13a-l5(e) and 15d-l5(e) of the Exchange Act) effective to ensure 
that information required to be disclosed by the Company and TEP in the reports that they file or 
submit under the Exchange Act is recorded, processed, summarized and reported within the time 
periods specified in the SEC’s rules and forms and is accumulated and communicated to the 
Company’s management (including the Company’s principal executive and principal financial 
officers, or persons performing similar functions) as appropriate to allow timely decisions 



regarding required disclosure and (b) based on its most recent evaluation of internal control prior 
to the date hereof, has disclosed to the Company’s auditors and the audit committee of the 
Company Board (i) any significant deficiencies and material weaknesses in the design or operation 
of internal control over financial reporting which are reasonably likely to adversely affect the 
Company’s ability to record, process, summarize and report financial information and (ii) any 
fraud, whether or not material, that involves management or other employees who have a 
significant role in the Company’s internal control over financial reporting, except with respect to 
clause (a), those failures to design or maintain that would not, individually or in the aggregate, be 
material to the Company and its Subsidiaries, taken as a whole. The Company has made available 
to Parent a summary of any such disclosure made by management to Company’s auditors and to 
the audit committee since December 3 1,201 0. Since December 3 1,20 10, to the knowledge of the 
Company, no attorney representing the Company or any of the Company Subsidiaries, whether or 
not employed by the Company or any of the Company Subsidiaries, has reported evidence of a 
violation of securities laws, breach of fiduciary duty or similar violation, relating to periods after 
December 31, 2010. Each of the principal executive officer of the Company and the principal 
financial officer of the Company (or each former principal executive officer of the Company and 
each former principal financial officer of the Company, as applicable) has made all certifications 
required by Sections 302 and 906 of the Sarbanes-Oxley Act and the rules and regulations 
promulgated thereunder with respect to the Company SEC Documents and the statements 
contained in such certifications are true and accurate in all material respects as of the date hereof. 
There are no “significant deficiencies” or “material weaknesses” (as defined by the 
Sarbanes-Oxley Act) in the design or operation of the Company’s internal controls and procedures 
which would reasonably be expected to adversely affect the Company’s ability to record, process, 
summarize and report financial data. 

(b) The Company has made available to Parent true and complete copies of all 
comment letters from the staff of the SEC since December 31, 2010 relating to Company SEC 
Documents and all written responses of the Company thereto through the date of this Agreement. 
As of the date of this Agreement, there are no outstanding or unresolved comments in comment 
letters received from the SEC staff with respect to any Company SEC Documents. 

(c) There are no SEC inquiries or investigations, other governmental inquiries 
or investigations or internal investigations pending or, to the knowledge of the Company, 
threatened involving the Company or any Company Subsidiary, in each case regarding any 
accounting practices of the Company or any Company Subsidiary. 

Section 3.9 No Undisclosed Liabilities. Except for those liabilities and obligations (a) 
set forth, reserved against or provided for in the audited consolidated balance sheet of the 
Company as of December 31, 2012, or in the notes thereto, (b) incurred in the ordinary course of 
business consistent with past practice since December 3 1,2012, (c) incurred under this Agreement 
or in connection with the transactions contemplated hereby, including the Merger, or (d) that have 
not had and would not reasonably be expected to have a Company Material Adverse Effect, neither 
the Company nor any Company Subsidiary has or is subject to any liabilities or obligations of any 
nature, whether accrued, absolute, determined, determinable, fixed or contingent, that would be 
required to be recorded or reflected on a balance sheet in accordance with GAAP. Neither the 
Company nor any Company Subsidiary is a party to, or has any commitment to become a party to, 
any joint venture, off-balance sheet partnership or any similar contract or arrangement (including 



any Contract relating to any transaction or relationship between or among the Company and any of 
the Company Subsidiaries, on the one hand, and any unconsolidated affiliate, including any 
structured finance, special purpose or limited purpose entity or person, on the other hand), or any 
“off-balance sheet arrangements” (as defined in Item 303(a) of Regulation S-K under the 
Exchange Act), where the result, purpose or effect of such contract or arrangement is to avoid 
disclosure of any material transaction involving, or material liabilities of, the Company or any of 
the Company Subsidiaries in the Company Financial Statements or the Company SEC Documents. 

Section 3.10 Absence of Certain Changes or Events 

(a) Since December 3 1,2012, through the date of this Agreement, the business 
of the Company and the Company Subsidiaries has been conducted in the ordinary course of 
business and there has not been any Company Material Adverse Effect or any change(s), event(s), 
state of circumstance(s) or development(s) which have had or would reasonably be expected to 
have, individually or in the aggregate with all other such change(s), event(s), state of 
circumstance(s) or development(s), a Company Material Adverse Effect. 

(b) Since December 3 1, 2012, through the date of this Agreement, neither the 
Company nor any Company Subsidiary has taken any action that, if taken during the period from 
the date of this Agreement through the Effective Time, would constitute a breach of Sections 
5.1 (a)(iii), (1v),(v1), 0, (viii), (1x),(x), (xi), 0, (xiii). (xv)(B), (xviii), (xix), (xx)(B), or (xxii). 

Section 3.1 1 Information. None of the information to be included or incorporated by 
reference in the Proxy Statement will at the date mailed to the Company’s shareholders or at the 
time of the Company Shareholder Meeting contain any untrue statement of a material fact or omit 
to state any material fact required to be stated therein or necessary in order to make the statements 
therein, in light of the circumstances under which they are made, not misleading, except that no 
representation or warranty is made by the Company with respect to statements made or 
incorporated by reference therein based on information supplied by Parent or Merger Sub in 
writing expressly for inclusion or incorporation by reference in the Proxy Statement. The Proxy 
Statement will comply as to form in all material respects with the requirements of the Exchange 
Act, the rules and regulations thereunder and other applicable Laws, except that no representation 
or warranty is made by the Company with respect to statements made or incorporated by reference 
therein based on information supplied by Parent or Merger Sub in writing expressly for inclusion 
or incorporation by reference in the Proxy Statement. 

Section 3.12 Employee Benefit Plans. 

(a) List of Plans. Section 3.12(aZ of the Company Disclosure Letter sets forth a 
true and complete list of each Company Benefit Plan. “Company Benefit Plan” shall mean each 
“employee benefit plan” as defined in Section 3(3) of the Employee Retirement Income Security 
Act of 1974, as amended (“ERISA”), and any other material plan, policy, program, practice, 
agreement, understanding or arrangement providing compensation or other benefits to any current 
or former director, officer, employee or individual consultant, which are maintained, sponsored or 
contributed to by the Company or any Company Subsidiary, or under which the Company or any 
Company Subsidiary has any obligation or liability, including all incentive, bonus, profit sharing, 
savings, deferred compensation, cafeteria, “voluntary employees’ beneficiary associations” under 



Section 50 1 (c)(9) of the Code (each a “VEBA”), medical, health, dental, life insurance, disability, 
accident, supplemental unemployment or retirement, employment, severance or salary or benefits 
continuation, fringe benefit, stock purchase or equity based compensation plans, policies or 
programs. 

(b) General Compliance. Each Company Benefit Plan has been established, 
administered, and maintained in all material respects in accordance with its terms and all 
applicable Laws, including ERISA and the Code. Except as would not reasonably be expected to 
result in material liability to the Company or any Company Subsidiary, (i) all contributions 
required to be made under the terms of any Company Benefit Plan have been timely made or have 
been reflected in the Company Financial Statements, and (ii) all Company Benefit Plans that are 
subject to Section 409A of the Code are in compliance with the requirements of Code Section 
409A. Except as required to maintain the tax-qualified status of any Company Benefit Plan 
intended to qualify under Section 401(a) of the Code, no condition or circumstance exists that 
would prevent the amendment or termination of any Company Benefit Plan. Neither the Company 
nor any of its ERISA Affiliates has incurred, and no event has occurred and, to the knowledge of 
the Company, no condition or circumstance exists that would reasonably be expected to result, 
directly or indirectly, in, any material unsatisfied liability of the Company under Title IV of 
ERISA or Sections 412 or 430 of the Code or Sections 302 or 303 of ERISA. 

(c) Tax Oualification of Plans. (i) Each Company Benefit Plan which is 
intended to qualify under Section 401(a) of the Code has either received a favorable determination 
letter from the IRS covering all applicable Tax law changes, as to its qualified status or may rely 
upon an opinion letter for a prototype plan and, to the knowledge of the Company, no fact or event 
has occurred that would reasonably be expected to materially adversely affect the qualified status 
of any such Company Benefit Plan under Section 401(a) of the Code, (ii) each VEBA has been 
determined by the IRS to be exempt from U.S. federal income tax under Section 501(c)(9) of the 
Code, and, to the knowledge of the Company, no fact or event has occurred that would reasonably 
be expected to materially adversely affect the tax-exempt status of any such VEBA, (iii) there has 
been no prohibited transaction (within the meaning of Section 406 of ERISA or Section 4975 of 
the Code, other than a transaction that is exempt under a statutory or administrative exemption), 
with respect to any Company Benefit Plan that would reasonably be expected to result in material 
liability to the Company, and (iv) no suit, administrative proceeding, claim, audit, examination, 
investigation, action or other litigation is pending, or to the knowledge of the Company, is 
threatened against or with respect to any such Company Benefit Plan, including any audit or 
inquiry by the IRS or United States Department of Labor (other than routine benefits claims) that 
would reasonably be expected to result in material liability to the Company. Neither the Company 
nor any Company Subsidiary has filed, or is preparing to file, an application under the IRS 
Employee Plans Compliance Resolution System or the Department of Labor’s Voluntary 
Fiduciary Correction Program with respect to any Company Benefit Plan. 

(d) Retiree Welfare Benefits. Section 3.12(d) of the Company Disclosure 
Letter lists each Company Benefit Plan that provides health or other welfare benefits after 
retirement or other termination of employment (other than (i) continuation coverage required 
under Section 4980B(f) of the Code or other similar applicable Law, (ii) coverage or benefits the 
full cost of which is borne by the employee or former employee (or any beneficiary of the 
employee or former employee) or (iii) benefits provided during any applicable severance period). 



(e) Single Employer Plans. Section 3.12(e) of the Company Disclosure Letter 
lists each Company Benefit Plan that is a single-employer pension plan subject to Title IV of 
ERISA or part 3 of Subtitle A of ERISA or Section 412 of the Code (each, a “Single Employer 
Plan”). Except as set forth in Section 3.12(e) of the Company Disclosure Letter or as included in 
the Company SEC Documents filed before 5:30 p.m. ET on the Business Day immediately prior to 
the date hereof, the actuarial present value of the accumulated plan benefits (whether or not vested) 
under the Single Employer Plans as of the close of the most recent plan year did not exceed the 
market value of the assets allocable thereto, and, to the knowledge of the Company, since such date, 
there has been no material adverse change in the financial condition of any Single Employer Plan. 
With respect to each Single Employer Plan, except as would not have or reasonably be expected to 
result in a material liability of the Company, (i) no reportable event (within the meaning of Section 
4043 of ERISA, other than an event for which the reporting requirements have been waived by 
regulations) has occurred or is expected to occur, (ii) none of the Company nor any Company 
Subsidiary has failed to satisfy the minimum funding standard within the meaning of Sections 412 
and 430 of the Code or Sections 302 and 303 of ERISA, or obtained a waiver of any minimum 
funding standard or any amortization period under Section 412 of the Code or Section 302 of 
ERISA, (iii) neither the Company nor any ERISA Affiliate is required to provide security under 
Section 436(f) of the Code, (iv) all premiums (and interest charges and penalties for late payment, 
if applicable) have been paid when due to the Pension Benefit Guaranty Corporation (“PBGC”), (v) 
no filing has been made by the Company or any Company Subsidiary with the PBGC to terminate 
any Single Employer Plan and no proceeding has been commenced by the PBGC to terminate, or 
appoint a trustee under Title IV of ERISA to administer, any Single Employer Plan and (vi) no 
liability has been incurred under Section 4062(e) of ERISA. 

(f) Multiemployer Plans. None of the Company Benefit Plans is a 
multiemployer pension plan (as defined in Section 3(37) of ERISA). 

(8) Change in Control. Section 3.12(g)(i) of the Company Disclosure Letter 
lists each Company Benefit Plan that provides for the payment (whether in cash or property or the 
vesting of property) as a result of the transactions contemplated by this Agreement, including the 
Merger (either alone or upon the occurrence of any additional or subsequent event), to any 
employee, officer or director of the Company or any Company Subsidiary who is a “disqualified 
individual” (as such term is defined in proposed U.S. Treasury Regulation Section 1.280G-1) 
under any Company Benefit Plan that is reasonably expected to be characterized as an “excess 
parachute payment” (as defined in Section 280G(b)(l) of the Code). Except as listed in Section 
3.12(aMii) of the Company Disclosure Letter, none of the Company or any Company Subsidiary 
has any obligation (current or otherwise) to pay, gross up or otherwise indemnify any individual 
for any taxes imposed under Code Section 4999 or 409A. Except as contemplated by Section 2.3 
of this Agreement or as listed in Section 3.12(g)(iii) of the Company Disclosure Letter, neither the 
execution of this Agreement, stockholder approval of this Agreement nor the consummation of the 
transactions contemplated hereby (either alone or upon the occurrence of any additional or 
subsequent event) will: (i) entitle any employees of the Company or any Company Subsidiary to 
severance pay or any increase in severance pay upon any termination of employment after the date 
hereof, (ii) accelerate the time of payment or vesting, result in any payment or funding (through a 
grantor trust or otherwise) of compensation or benefits under, increase the amount payable or 
result in any other material obligation pursuant to any of the Company Benefit Plans, or (iii) limit 



or restrict the right of the Company to merge, amend or terminate any of the Company Benefit 
Plans. 

(h) Plan Documentation. Correct and complete copies of the following 
documents with respect to each Company Benefit Plan have been delivered or made available by 
the Company to Parent, to the extent applicable: (i) all Company Benefit Plan documents, together 
with all amendments and attachments thereto (including, in the case of any Company Benefit Plan 
not set forth in writing, a written description thereof); (ii) all trust documents, declarations of trust 
and other documents establishing other finding arrangements, and all amendments thereto and the 
latest financial statements thereof; (iii) the annual report on IRS Form 5500 for each of the past 
three (3) years and all schedules thereto; (iv) the most recent IRS determination letter or opinion 
letter; (v) all summary plan descriptions and summaries of material modifications; and (vi) the 
most recent actuarial valuation report. 

Section 3.13 Labor and Other Employment Matters. 

(a) The Company and each Company Subsidiary is, and since January 1,201 1 
has been, in compliance in all material respects with (i) all applicable Laws respecting labor, 
employment, fair employment practices, terms and conditions of employment, workers’ 
compensation, occupational safety, plant closings, and wages and hours, and (ii) all collective 
bargaining agreements. Neither the Company nor any Company Subsidiary is engaged in and 
since January 1,201 1, has not engaged in any unfair labor practice in any material respect. Section 
3.13(a) of the Company Disclosure Letter lists each collective bargaining agreement covering the 
terms of employment of any employee of the Company or any Company Subsidiary. No labor 
union or collective bargaining agreement is currently being negotiated by or involves the 
Company or any Company Subsidiary and there is no pending or, to the knowledge of the 
Company, threatened demand for recognition or certification and no representation or certification 
proceedings or petitions relating to the Company or any Company Subsidiary. There is no 
ongoing, and to the knowledge of the Company, no pending or threatened, work stoppage, 
slowdown, labor strike, material labor dispute, union organizing efforts or requests for 
representation against the Company or any Company Subsidiary, and there have been no such 
actions within the past three (3) years. There are no pending or, to the knowledge of the Company, 
threatened material grievances or arbitration proceedings arising out of or under any labor union or 
collective bargaining agreement, and since January 1, 2011, none have existed. Neither the 
Company nor any Company Subsidiary has engaged in layoffs or employment terminations 
sufficient in number to trigger application of the federal Worker Adjustment and Retraining 
Notification Act or any similar state, local or foreign Law (including, but not limited to, any state 
laws relating to plant closings or mass layoffs) (collectively, “WARN”) during the last six (6) 
years. The Company and each Company Subsidiary is and has been in compliance with WARN, 
and the Company and each Company Subsidiary has not incurred any liability or obligation under 
WARN which remains unsatisfied. 

(b) Section 3.13(b) of the Company Disclosure Letter sets forth a true and 
complete list of all material (i) severance or employment agreements with directors, officers or 
employees of the Company or any Company Subsidiary, (ii) severance programs of the Company 
or any Company Subsidiary with or relating to its employees and (iii) plans, programs or other 
agreements of the Company or any Company Subsidiary with its directors, officers or employees 



which contain change in control provisions, other than any Company Benefit Plan disclosed in 
Section 3.12(a) of the Company Disclosure Letter. 

Section 3.14 Contracts. 

(a) All Contracts, including amendments thereto, required to be filed as an 
exhibit to any report of the Company filed pursuant to the Exchange Act of the type described in 
Item 601(b)(10) of Regulation S-K promulgated by the SEC have been filed, and no such Contract 
has been amended or modified, except for such amendments or modifications which have been 
filed as an exhibit to a subsequently dated and filed Company SEC Document before 5:30 p.m. ET 
on the Business Day immediately prior to the date hereof. All such filed Contracts (excluding any 
redacted portions thereof) shall be deemed to have been made available to Parent. 

(b) Other than the Contracts referenced in Section 3.14(a) that were filed in 
unredacted form, Section 3.14(b) of the Company Disclosure Letter sets forth a true and complete 
list, as of the date of this Agreement, of each Contract to which the Company or any Company 
Subsidiary is a party and which constitutes: (i) an agreement that limits in any material respect the 
freedom of the Company or any Company Subsidiary to compete in any line of business or sell, 
supply or distribute any product or service in any geographic area; (ii) a joint-venture or 
partnership agreement; (iii) an agreement that involves future expenditures or receipts by the 
Company or any Company Subsidiary of more than $10,000,000 in any one year period that 
cannot be terminated on less than 90 days’ notice without material payment or penalty; (iv) an 
acquisition agreement that contains “earn-out” or other contingent payment obligations that could 
reasonably be expected to result in future payments by the Company or a Company Subsidiary in 
excess of $1,000,000; (v) an agreement relating to Indebtedness or that grants or evidences a Lien 
on any material properties or assets of the Company or any Company Subsidiary in excess of 
$10,000,000 individually; (vi) other than an easement or a right of way and other than any lease, 
license or occupancy agreement in the way of easements or rights of way, a Company Real 
Property Lease and an option, obligation or right of first refusal or other contractual right to 
purchase or acquire any real property or interest therein relating to Company Owned Real Property; 
(vii) a Contract for the purchase of natural gas, electricity, fuel oil, other petroleum product or 
other energy commodities, emissions allowance, emissions offsets, or renewable energy 
certificates or similar agreements that relate to renewable or clean energy, or for the purchase of 
any other item or service that is reasonably expected to result in fiture payments by the Company 
or any Company Subsidiary in excess of $10,000,000 in any one year period; (viii) a Contract (A) 
for the sale by the Company or any of the Company Subsidiary of materials, supplies, goods, 
services, equipment or other assets, and that involve or would reasonably be expected to involve 
aggregate payments in any one year period to the Company or any Company Subsidiary of 
$10,000,000 or more, or (B) pursuant to which the Company or any Company Subsidiary received 
payments of more than $10,000,000 in the years ending December 3 1,201 1 or December 3 1,20 12 
or expects to receive payments of more than $1 0,000,000 in the year ending December 3 1, 20 13; 
(ix) a Contract that requires the Company or any Company Subsidiary to purchase its total 
requirements of any product or service from a Person or that contains “take or pay” provisions, in 
each case, requiring the payment of an amount in excess of $5,000,000 per year; (x) a Contract 
pursuant to which the Company or any Company Subsidiary has granted pricing or other terms to 
a Person on a “most favored nation” or similar basis (other than pricing on the basis of 
standardized tariffs) or a Contract pursuant to which the Company or any Company Subsidiary has 



agreed to deal with a Person on an exclusive basis; (xi) a Contract that is a wholesale or retail sale 
contract for fuel oil or other petroleum product, natural gas or electric power including reserve 
sharing agreements, commodities, emissions allowance, emissions offsets, or renewable energy 
certificates and similar agreements that relate to renewable or clean energy, involving an annual 
aggregate amount in excess of $5,000,000; (xii) an agreement for or related to the supply, 
transportation or storage of coal, natural gas, diesel fuel or other fuel for electric power generation, 
involving an annual aggregate amount in excess of $5,000,000; (xiii) an agreement for or related to 
the transmission of electric power, including joint ownership or participation in facilities for the 
transmission of electric power, involving an annual aggregate amount in excess of $5,000,000; 
(xiv) a Contract with any Governmental Entity involving an annual aggregate amount in excess of 
$2,000,000; (xv) a Contract with any (A) current or former director or officer or (B) other affiliate 
of the Company required to be disclosed in accordance with Item 404(a) of SEC Regulation S-K; 
(xvi) a Contract that purports to bind any affiliate of the Company other than a Company 
Subsidiary from engaging in any line of business or operating in any geographical area; (xvii) a 
Contract with provisions that pursuant to the explicit terms of such Contract may be affected by 
rating downgrades from one or more rating agencies; (xviii) a Contract relating to the acquisition 
or disposition of any business (whether by merger, sale of stock, sale of assets or otherwise) for 
consideration in excess of $10,000,000; (xix) any franchise agreement; and (xx) a Contract with 
any investment banking, commercial banking firm or other similar firm which obligates the 
Company or any Company Subsidiary in any way on or after the Effective Time, other than 
relating to Indebtedness as described in clause (v) above. 

Each Contract of the type described in Section 3.14(a) and Section 3.14(b) is referred to herein as a 
“Company Scheduled Contract”. 

(c) Except as has not had and would not reasonably be expected to have, 
individually or in the aggregate, a Company Material Adverse Effect: (i) each Company 
Scheduled Contract is a valid and binding obligation of the Company or the Company Subsidiary 
party thereto and, to the knowledge of the Company, of the other parties thereto, enforceable 
against the Company or the Company Subsidiary party thereto and, to the knowledge of the 
Company, against the other parties thereto in accordance with its terms, except that (A) such 
enforcement may be subject to applicable bankruptcy, insolvency or other similar laws, now or 
hereafter in effect, affecting creditors’ rights generally and (B) the remedy of specific performance 
and injunctive and other forms of equitable relief may be subject to equitable defenses and to the 
discretion of the court before which any proceeding therefore may be brought; (ii) the Company 
and the Company Subsidiaries have, and to the knowledge of the Company, any other party thereto 
has, performed all respective obligations required to be performed by them under the Company 
Scheduled Contracts and are not (with or without notice or lapse of time, or both) in breach 
thereunder; and (iii) none of the Company or any Company Subsidiary has any knowledge of, or 
has received written notice of, any violation or default by it under (nor does there exist any 
condition which upon the passage of time or the giving of notice or both would cause such a 
violation of or default under) any Company Scheduled Contract to which it is a party or by which 
it or any of its properties or assets is bound or affected. 

Section 3.1 5 Litination. There is no suit, claim, action, investigation, arbitration or 
proceeding to which the Company or any Company Subsidiary is a party or with respect to which 
any of their respective property is affected, as the case may be, pending or, to the knowledge of the 



Company, threatened that, individually or in the aggregate, has had or would reasonably be 
expected to have a Company Material Adverse Effect. Neither the Company nor any Company 
Subsidiary is subject to any outstanding order, writ, injunction, judgment or decree that, 
individually or in the aggregate, has had or would reasonably be expected to have a Company 
Material Adverse Effect. 

Section 3.16 Real Property. 

(a) Section 3.16(a) of the Company Disclosure Letter sets forth a true and 
complete list of all material real property (other than real property in the nature of transmission or 
distribution lines and substations) owned in whole or in part (including as a tenant in common or 
similar co-ownership with one or more third parties) by the Company or any Company Subsidiary 
in fee (collectively, the “Company Owned Real Property”) and includes an identification of such 
property (e.g. an address, a metes and bounds description, a tax map identification or other 
specification), the name of the record title holder thereof and a list, as of the date hereof, of all 
Indebtedness secured by a Lien (other than Permitted Liens) thereon. The Company or a Company 
Subsidiary, as the case may be, holds good and marketable title in fee simple to all Company 
Owned Real Property, free and clear of all Liens (other than Permitted Liens). The Company or a 
Company Subsidiary, as the case may be, has valid title to the easements used by the Company and 
the Company Subsidiaries, except as would not reasonably be expected to have, individually or in 
the aggregate, a Company Material Adverse Effect. All of the buildings, facilities, structures, 
infrastructures, lines, appurtenances and other improvements situated on the Company Owned 
Real Property are in operating condition and in a state of ordinary maintenance and repair 
(ordinary wear and tear excepted) and are adequate and suitable for the purposes for which they are 
presently being used except for any failures as would not reasonably be expected to have, 
individually or in the aggregate, a Company Material Adverse Effect. None of such buildings, 
facilities, structures, infrastructures, lines, appurtenances or other improvements (or any 
equipment therein), nor the uses, operation or maintenance thereof, violates any restrictive 
covenant or any provision of any applicable Law, or encroaches on any property owned by third 
parties except for any violation or encroachment as would not reasonably be expected to have, 
individually or in the aggregate, a Company Material Adverse Effect. Except as would not 
reasonably be expected to have, individually or in the aggregate, a Company Material Adverse 
Effect, there are no outstanding options or rights of first refusal which have been granted by the 
Company or any Company Subsidiary to third parties to purchase any Company Owned Real 
Property. 

(b) Section 3.16(b) of the Company Disclosure Letter contains an accurate and 
complete list and description, as of the date hereof, of all leases of material real property 
(collectively, the “Company Real. Property Leases”) to which the Company or any of its 
Subsidiaries is a party (as lessee, sublessee, sublessor or lessor) and includes an identification of 
such property (e.g. an address, a metes and bounds description, a tax map identification or other 
specification) and the identity of the lessor, lessee and current occupant (if different from the 
lessee). True and correct copies of such Company Real Property Leases have been made available 
to the Parent. Except in each case as would not reasonably be expected to have, individually or in 
the aggregate, a Company Material Adverse Effect: (i) each Company Real Property Lease for 
real property under which the Company or any Company Subsidiary is a lessee or sublessee 
(collectively, the “Company Leased Real Property”) is in full force and effect and is a valid and 



binding obligation of the Company or the Company Subsidiary party thereto and, to the knowledge 
of the Company, of the other parties thereto, enforceable against the Company or the Company 
Subsidiary party thereto and, to the knowledge of the Company, against the other parties thereto in 
accordance with its terms, except that (A) such enforcement may be subject to applicable 
bankruptcy, insolvency or other similar laws, now or hereafter in effect, affecting creditors’ rights 
generally and (B) the remedy of specific performance and injunctive and other forms of equitable 
relief may be subject to equitable defenses and to the discretion of the court before which any 
proceeding therefore may be brought; (ii) no written notices of default under any Company Real 
Property Lease have been received by the Company or any Company Subsidiary that have not 
been resolved; (iii) to the knowledge of the Company, there exists no default or event, occurrence, 
condition or act (including the Merger) which, with the giving of notice, the lapse of time or the 
happening of any further event or condition, would become a default under any Company Real 
Property Lease; (iv) all rents due to date on each such Company Real Property Lease have been 
paid; and (v) the Company or a Company Subsidiary is and has been in peaceable possession of 
each Company Leased Real Property since the commencement of the original term of the related 
Company Real Property Lease and no waiver, indulgence or postponement of the lessee’s 
obligations under such Company Real Property Lease has been granted by the applicable lessor. 
The Company or any Company Subsidiary’s interest in any Company Real Property Lease is free 
and clear of all Liens (other than Permitted Liens). 

(c) The Company Owned Real Property and the Company Leased Real 
Property are referred to collectively herein as the “Company Real Property.” With respect to the 
Company Real Property, neither the Company nor any Company Subsidiary has received any 
written notice of, nor to the knowledge of the Company does there exist, (i) any pending, 
threatened or contemplated condemnation or similar proceedings, or any sale or other disposition 
of any Company Real Property or any part thereof in lieu of condemnation or (ii) any 
non-compliance with any applicable building and zoning codes, deed restrictions, ordinances and 
rules, that, in each case, individually or in the aggregate, would reasonably be expected to have a 
Company Material Adverse Effect. The Company and the Company Subsidiaries have lawful 
rights of use and access to all Company Real Property used in or necessary to conduct their 
businesses substantially as presently conducted except as would not reasonably be expected to 
have, individually or in the aggregate, a Company Material Adverse Effect. Except as would not 
reasonably be expected to have, individually or in the aggregate, a Company Material Adverse 
Effect, no Governmental Entity having the power of eminent domain over any of the Company 
Real Property has provided written notice to the Company or any Company Subsidiary that it 
intends to exercise the power of eminent domain or similar power with respect to all or any part of 
the Company Real Property. 

Section 3.17 Personal Properties. Except as would not, individually or in the aggregate, 
reasonably be expected to result in a Company Material Adverse Effect, (i) the Company or one of 
its Subsidiaries has good and marketable title or, in the case of leased assets, a valid leasehold 
interest in, free and clear of all Liens (other than Permitted Liens), all of the tangible personal 
property and assets (except for properties and assets disposed of in the ordinary course of business), 
used in or necessary to conduct their businesses substantially as presently conducted and (ii) each 
item of tangible personal property of the Company and each Company Subsidiary, or in which the 
Company or any Company Subsidiary owns an undivided interest, is in all material respects in 



good working order and is adequate for the Company or a Company Subsidiary’s current use, 
ordinary wear and tear excepted. 

Section 3.18 Environmental Matters. 

(a) Except as has not had and would not reasonably be expected to have, 
individually or in the aggregate, a Company Material Adverse Effect, the Company and each 
Company Subsidiary are, and since January 1, 201 1 have been, in compliance with applicable 
Environmental Laws, and hold or have obtained or applied for and are, and since January 1, 201 1 
have been, in compliance with all Environmental Permits necessary to conduct their current 
operations. All such Environmental Permits are final, valid and in full force and effect, and where 
necessary a renewal application has been timely filed. No action is pending, or to the knowledge 
of the Company threatened, to revoke, suspend, or modify any such Environmental Permits. 

(b) Except as has not had and would not reasonably be expected to have, 
individually or in the aggregate, a Company Material Adverse Effect, none of the Company or any 
Company Subsidiary has received any written notice, demand, letter or claim alleging that the 
Company or such Company Subsidiary is in violation of, or liable under, any Environmental Law, 
including with respect to the investigation, sampling, monitoring, treatment, remediation, removal 
or cleanup of Hazardous Substances, and to the knowledge of the Company no such notice, 
demand or claim has been threatened. 

(c) None of the Company or any Company Subsidiary has entered into any 
material consent decree or is subject to any material judgment relating to compliance with 
Environmental Laws the subject matter of which has not been resolved. 

(d) Except as has not had and would not reasonably be expected to have, 
individually or in the aggregate, a Company Material Adverse Effect, neither the Company nor 
any Company Subsidiary has expressly assumed, by contract or otherwise, the liability of any 
other Person under any Environmental Law. 

(e) Except as has not had and would not reasonably be expected to have, 
individually or in the aggregate, a Company Material Adverse Effect, neither the Company nor 
any Company Subsidiary is conducting, or has undertaken or completed since January 1,201 1, any 
Remedial Action relating to any Release or threatened Release at the Company Real Property or at 
any other site, location or operation, either voluntarily or pursuant to the order of any 
Governmental Entity or the requirements of any Environmental Law or Environmental Permit. 

(0 The Company has provided or made available to Parent all of the following 
in its possession, as of the date of this Agreement: (i) all material environmental reports, studies or 
audits conducted or prepared since January 1, 201 1, including, reports or studies with respect to 
potential enforcement actions and strategies to comply with existing or upcoming regulations 
pursuant to the federal Clean Air Act, Clean Water Act, Resource Conservation and Recovery Act 
and similar state Laws, (ii) all material orders, decrees or judgments pursuant to applicable 
Environmental Laws, excluding any such matters that have been terminated or have no remaining 
material obligations or responsibilities on the part of the Company or its Subsidiaries, (iii) all 
written notices received since January 1,201 1 alleging liability, complaints, notices of violation or 



requests for information, and the responses to same, relating to material claims, investigations, 
proceedings, orders, judgments or decrees pursuant to applicable Environmental Laws, excluding 
any such matters that have been resolved with no further obligations or responsibilities on the part 
of the Company or the Company Subsidiaries and (iv) all existing material permits issued, and 
pending material permit applications submitted, pursuant to the federal Clean Air Act, the Clean 
Water Act, the Resource Conservation and Recovery Act and corresponding state Laws. 

Notwithstanding any other provisions of this Agreement to the contrary, the representations and 
warranties made in this Section 3.18 are the sole and exclusive representations and warranties 
made by the Company in this Agreement with respect to Hazardous Substances, Environmental 
Laws, Environmental Permits and any other matter related to the environment or the protection of 
human health and worker safety. 

Section 3.19 Intellectual Property. 

(a) The Company and the Company Subsidiaries own or have the right to use 
all material Intellectual Property used in their businesses as presently conducted. Section 3.19(a) 
of the Company Disclosure Letter contains a complete and accurate list, as of the date hereof, of all 
of the following owned by the Company or any of the Company Subsidiaries: (i) trademark 
registrations and applications for registrations, and material unregistered trademarks, (ii) copyright 
registrations and applications for registration, (iii) patents and patent applications, and (iv) Internet 
domain names and applications and registrations for the foregoing; including, for each, the title, 
registration or patent or application number, registration or issue or application date, and the 
registered owner. To the extent indicated in Section 3.19(a) of the Company Disclosure Letter, 
each such registration and patent and application has been duly registered in, filed in, or issued by 
the United States Patent and Trademark Office, United States Copyright Office, a duly-accredited 
domain name registrar, or the appropriate offices of states or foreign jurisdictions, and each such 
registration, patent, and application remains valid, enforceable, and in full force and effect, in each 
case, except for such failures to be valid, enforceable and in full force and effect, as would not 
reasonably be expected to have, individually or in the aggregate, a Company Material Adverse 
Effect. Except as would not reasonably be expected to have, individually or in the aggregate, a 
Company Material Adverse Effect, such registrations, patents, and applications are not subject to 
any fees or other payments, or other actions falling due within one hundred eighty (1 80) days after 
the Closing Date that, if not taken, will adversely affect any of such Intellectual Property. To the 
knowledge of the Company, the Intellectual Property owned by the Company and the Company 
Subsidiaries is not being infringed, misappropriated or otherwise violated by any third party, 
except for such infringements, misappropriations or violations that have not had and would 
reasonably be expected to have, individually or in the aggregate, a Company Material Adverse 
Effect. 

(b) The Company and the Company Subsidiaries, including their products, 
services, conduct of their businesses and the use of the Intellectual Property owned by the 
Company and the Company Subsidiaries, are not infringing, misappropriating, or otherwise 
violating any third party’s right, title or interest in any Intellectual Property, except for such 
infringements, misappropriations or violations that have not had and would reasonably be 
expected to have, individually or in the aggregate, a Company Material Adverse Effect. 



(c) The Company and the Company Subsidiaries have taken reasonable 
precautions to protect the secrecy and confidentiality of the trade secrets and other confidential 
information owned by the Company and the Company Subsidiaries. 

(d) The IT Assets operate and perform in accordance with the Company’s and 
Company Subsidiaries’ internal standards as well as any applicable warranties, documentation, 
and functional specifications, and otherwise as currently required by the Company and Company 
Subsidiaries, except where such failure of compliance, has not had and would not reasonably be 
expected to have, individually or in the aggregate, a Company Material Adverse Effect. The IT 
Assets have not materially malfunctioned, been breached, or failed within the past five ( 5 )  years. 
The IT Assets do not contain any “time bombs,” “trojan horses,” “back doors,” “trap doors,” 
worms, viruses, bugs, spyware, keylogger software, or other faults or malicious devices that would 
adversely impact the functionality of the IT Assets or allow third parties to track or monitor 
activity using such IT Assets, except such faults or malicious devices that have not had and would 
not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse 
Effect. The Company and its Subsidiaries have implemented backup, security, and disaster 
recovery technology consistent with applicable regulatory standards and prudent industry 
practices in all material respects. None of the IT Assets contain, incorporate, include, or are 
embedded with any shareware, freeware open source code, or other software subject to a general 
public license or other public or similar licensing regime, except as would not be reasonably 
expected to have, individually or in the aggregate, a Company Material Adverse Effect. 

Section 3.20 Tax Matters. Except as set forth in Section 3.20 of the Company Disclosure 
Letter: 

(a) The Company and each Company Subsidiary have (i) timely filed with the 
appropriate taxing authority all material Tax Returns required to be filed, taking into account any 
extensions of time within which to file such Tax Returns, and all such Tax Returns were complete 
and accurate in all material respects, and (ii) timely paid all material Taxes payable (including 
Taxes that the Company or any Company Subsidiary are or were required to withhold or collect in 
connection with amounts paid or owing to any employee, independent contractor, creditor, 
shareholder, member or other third party) , except in each case of clause (i) or (ii) with respect to 
matters contested in good faith by appropriate proceedings and for which adequate reserves, to the 
extent required in accordance with GAAP, are reflected in the Company Financial Statements. 

(b) (i) Neither the Company nor any Company Subsidiary is currently subject 
to an audit or similar proceeding with regard to any material Taxes or material Tax Returns of the 
Company or any Company Subsidiary; (ii) to the knowledge of the Company, there are no audits 
or other similar proceedings pending with regard to any material Taxes or material Tax Returns of 
the Company or any Company Subsidiary; (iii) neither the Company nor any Company Subsidiary 
is presently contesting any material Tax liability; and (iv) neither the Company nor any Company 
Subsidiary has waived in writing any statute of limitations with respect to material Taxes for any 
open tax year. 

(c) There are no material Tax Liens upon any property or assets of the 
Company or any Company Subsidiary except for Permitted Liens of the type described in clause 
(iii) of the definition thereof. 



(d) Neither the Company nor any Company Subsidiary is liable for Taxes of 
any other Person (other than the Company or a Company Subsidiary) under Treasury Regulation 
1.1502-6 or any similar provision of state, local or foreign Tax Law. 

(e) Since January 1, 201 1, neither the Company nor any Company Subsidiary 
constituted or was purported to constitute either a “distributing corporation” or a “controlled 
corporation” within the meaning of Section 355(a)(l)(A) of the Code. 

(f) There are no Tax sharing, allocation, indemnification or similar agreements 
in effect as between the Company or any Company Subsidiary and any party (other than the 
Company or a Company Subsidiary) under which the Company or any Company Subsidiary could 
be liable for any material Taxes or other material claims of any such party (other than customary 
Tax gross-up or Tax indemnification provisions in credit agreements, derivatives, leases and other 
commercial agreements entered into in the ordinary course of business). 

(g) Neither the Company nor any Company Subsidiary shall be required to 
include any material item of income in, or exclude any material item of deduction from, taxable 
income for any taxable period (or portion thereof) ending after the Closing Date as a result of any 
of the following that occurred or exists on or prior to the Closing Date: (i) a “closing agreement” as 
described in Section 7121 of the Code (or any corresponding or similar provision of state, local or 
non-US. income tax Law), (ii) an installment sale or open transaction, (iii) a prepaid amount or (iv) 
a change in the accounting method of the Company or any Company Subsidiary pursuant to 
Section 481 of the Code or any similar provision of the Code or the corresponding Tax Laws of 
any nation, state or locality. 

(h) Neither the Company nor any Company Subsidiary has engaged in a “listed 
transaction” within the meaning of Treasury Regulations Section 1.601 1 -4(b)(2). 

(i) The Company and each Company Subsidiary are and have always been, 
treated as either corporations, partnerships or disregarded entities for U.S. federal income tax 
purposes as set forth in Section 3.20(i) of the Company Disclosure Letter. 

Section 3.2 1 Opinion of Financial Advisor. The Company Board has received the written 
opinion of Lazard Frkres & Co. LLC, the Company Board’s financial advisor, to the effect that as 
of the date of such opinion, the Merger Consideration to be paid to the holders of Company 
Common Stock is fair, from a financial point of view, to such holders. 

Section 3.22 Insurance. All material fire, liability, workers’ compensation, property, 
casualty and other forms of insurance policies maintained by the Company and the Company 
Subsidiaries (collectively, the “Company Insurance Policies”) are with reputable insurance 
carriers, provide adequate coverage for all normal risks incident to the businesses of the Company 
and the Company Subsidiaries and their respective properties and assets, and are in character and 
amount comparable to that carried by persons engaged in similar businesses and subject to the 
same or similar perils or hazards, except for any such failures to maintain insurance policies that, 
individually or in the aggregate, have not had and would not reasonably be expected to have a 
Company Material Adverse Effect. Each Company Insurance Policy is in full force and effect and 
all premiums due with respect to all Company Insurance Policies have been paid, with such 



exceptions that, individually or in the aggregate, have not had and would not reasonably be 
expected to have a Company Material Adverse Effect. Except as would not reasonably be 
expected to have, individually or in the aggregate, a Company Material Adverse Effect, all 
Company Insurance Policies are sufficient for compliance with all Laws and contracts to which the 
Company or any Company Subsidiary is subject (in the case of Laws) or a party or by which it is 
bound (in the case of contracts). 

Section 3.23 Required Vote, The affirmative vote ofthe holders of shares representing a 
majority of the votes of all outstanding shares of the Company Common Stock entitled to vote at 
the Company Shareholder Meeting is the only vote required of the holders of any class or series of 
capital stock or other Equity Interests of the Company or any Company Subsidiary to approve and 
adopt this Agreement and the transactions contemplated hereby, including the Merger (the 
“Company Shareholder Approval”). 

Section 3.24 Brokers. Except for the Company’s obligations to Lazard Frkes & Co. LLC, 
the Company’s financial advisor, which has been engaged pursuant to an engagement letter 
provided to Parent, neither the Company nor any Company Subsidiary, nor any of their respective 
directors, officers or employees, has incurred, on behalf of the Company or any Company 
Subsidiary, any obligation to pay any brokerage, finders’, financial advisory or similar fee in 
connection with the transactions contemplated by this Agreement. 

Section 3.25 Regulation as a Utility. 

(a) The Company is a “single state holding company system,” and each of TEP, 
UNS Electric, Inc. (“UNS Electric”) and UNS Gas, Inc. (“UNS Gas”) is a “public utility company” 
(as such terms are defined in the Public Utility Holding Company Act of 2005 and the 
implementing regulations of FERC in 18 C.F.R. Part 366 (“PUHCA”), and each of TEP, UNS 
Electric and UNS Gas (TEP, UNS Electric and UNS Gas, together being referred to herein as the 
‘‘Utility Subsidiaries”)), each of TEP and UNS Electric is regulated as a “public utility,” an 
“electric utility” and a “transmitting utility” under the Federal Power Act, as amended, and the 
implementing regulations of FERC thereunder (“m’), and each of the Utility Subsidiaries is 
regulated as a public service corporation by the State of Arizona, but not by any other state. Other 
than as described in the preceding sentence, none of the Company or any “subsidiary company” or 
“affiliate” (such terms having the meaning ascribed to such terms in PUHCA) of the Company is (i) 
(A) a “holding company” or a “public-utility company” under PUHCA, (B) a “public utility,” an 
“electric utility” or a “transmitting utility” under the FPA, (C) a “natural gas company” under the 
Natural Gas Act of 1938, as amended, and the rules and regulations promulgated thereunder or (D) 
a public utility or public service corporation (or similar designation) under any other federal or 
state Law (including Title 40, Public Utilities and Carriers, of the A.R.S.) or (ii) otherwise 
franchised or authorized to provide any utility services by any Governmental Entity or certified as 
an exempt wholesale generator under PUHCA or as a “qualifying facility” under the Public Utility 
Regulatory Policies Act of 1978, as amended, and the implementing regulations of FERC in 18 
C.F.R. Part 292 (“PURPA”). 

(b) Neither the Company nor any Company Subsidiary owns, directly or 
indirectly, any interest in any nuclear generation station or manages or operates any nuclear 
generation station. 



(c) The Company and each Company Subsidiary, as applicable, holds all 
Renewable Energy Credits from Eligible Renewable Energy Resources necessary to satisfy in all 
material respects its Annual Renewable Energy Requirement under A.A.C. R14-2-1801, et seq. for 
its operations as currently conducted and holds those energy credits, offsets or other credits, 
benefits or allowances required to comply in all material respects with the Renewable Portfolio 
Standard. 

Section 3.26 Regulatory Filings. Except as set forth in Section 3.26 of the Company 
Disclosure Letter, all filings required to be made by the Company or any Company Subsidiary 
since January 1, 201 1 pursuant to the FPA, the Communications Act of 1934, as amended by the 
Telecommunications Act of 1996, PUHCA, the Energy Policy Act of 2005, PURPA, each pipeline 
safety law, as amended, that is administered by the U.S. Department of Transportation Pipeline 
and Hazardous Materials Administration, other applicable state Laws and regulations (including 
Title 40, Public Utilities and Carriers, of the A.R.S.), have been filed or furnished, as applicable, 
on a timely basis with the applicable Governmental Entity, as the case may be, including all forms, 
statements, reports, agreements (oral or written) and all documents, exhibits, amendments, and 
supplements appertaining thereto, including all rates, tariffs, franchises, service agreements and 
related documents and all such filings complied, as of their respective dates, with all applicable 
requirements of the applicable statute and the rules and regulations thereunder, except for filings 
the failure of which to make in compliance with all applicable requirements of the applicable 
statute and rules and regulations thereunder have not had and would not reasonably be expected to 
have, individually or in the aggregate, a Company Material Adverse Effect. 

Section 3.27 Takeover Laws. The actions of the Company Board described in Section 
3.3(b) are sufficient to render inapplicable to this Agreement, the Merger and the other 
transactions contemplated hereby the restrictions on “business combinations” contained in 
Sections 2741 and 2742 of the ABCA and “control share acquisitions” contained in Sections 2722 
through 2725 of the ABCA (or any provisions similar to the foregoing sections). No other 
“moratorium,” “control share acquisition,” “fair price,” “business combination” or other 
anti-takeover Law or anti-takeover provision of the Company Charter or Company By-laws is 
applicable to this Agreement, the Merger or any other transaction contemplated by this 
Agreement. 

Section 3.28 Trading. The Company has made available to Parent all material 
agreements that the Company or any Company Subsidiary has entered into with respect to any 
swap, cap, floor, collar, futures contract, forward contract, option or any other derivative financial 
instrument, Contract or arrangement, based on or referencing any commodity, security, instrument, 
asset, rate or index of any kind or nature whatsoever, whether tangible or intangible, including 
electricity, natural gas, crude oil and other commodities, currencies, interest rates or indices, or 
forward contracts for physical delivery, physical output of assets or physical load obligations or 
any similar derivatives transaction. The Company and each Company Subsidiary involved in such 
trading has established risk parameters, limits and guidelines in compliance with the Company’s 
risk management policy reviewed and approved by the Company Board (the “Trading Guidelines”) 
to restrict the level of risk that the Company and Company Subsidiaries are authorized to take with 
respect to, among other things, the net position resulting from all physical commodity transactions, 
exchange traded futures and options transactions, over-the-counter transactions and derivatives 
thereof and similar transactions (the “Net Position”) and monitors and enforces compliance by the 



Company and the Company Subsidiaries with such risk parameters. The Trading Guidelines 
comply with all applicable Law and, to the extent required, have been approved by all 
Governmental Entities, except for such non-compliance or non-approval as would not be 
reasonably expected to have, individually or in the aggregate, a Company Material Adverse Effect. 
The Company has made the Trading Guidelines available to Parent prior to the date of this 
Agreement. As of the date hereof, the Net Position is (i) within the risk parameters that are set 
forth in the Trading Guidelines and (ii) not material to the Company and the Company Subsidiaries, 
taken as a whole. From December 31, 2010 to the date hereof, neither the Company nor any 
Company Subsidiary has, in accordance with its mark to market accounting policies, experienced 
at any time an aggregate net loss in its trading and related operations that would be material to the 
Company and the Company Subsidiaries taken as a whole. The Company and each Company 
Subsidiary has retained and maintained records, transcripts, pricing and trade data and other 
information required to be retained and maintained under Title VI1 of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act (the “Dodd-Frank Act”) and the regulations thereunder in 
respect of its derivatives transactions entered into prior to and after enactment of the Dodd-Frank 
Act, except for such non-compliance as would not be reasonably expected to have, individually or 
in the aggregate, a Company Material Adverse Effect. The Company and each Company 
Subsidiary that has elected the “end-user exception” as set forth under Section 2(h)(7) of the 
Commodity Exchange Act and the regulations thereunder is in compliance with the requirements 
necessary to elect such exception, except for such non-compliance that would not, individually or 
in the aggregate, reasonably be expected to have a Company Material Adverse Effect. To the 
Company’s knowledge, since December 3 1, 201 1, there has been no violation of the Trading 
Guidelines, except that would not, individually or in the aggregate, reasonably be expected to have 
a Company Material Adverse Effect. 

Section 3.29 Regulatory Proceedings. Except as identified in Section 3.29 of the 
Company Disclosure Letter, neither the Company nor any of the Company Subsidiaries, all or part 
of whose rates or services are regulated by a Governmental Entity, (i) has rates which have been or 
are being collected subject to refund, pending final resolution of any proceeding pending before a 
Governmental Entity or on appeal to the courts, or (ii) is a party to any proceeding before a 
Governmental Entity or on appeal from orders of a Governmental Entity, in each case which 
individually or in the aggregate, have resulted in or would reasonably be expected to result in a 
Company Material Adverse Effect. 

Section 3.30 Dissenter’s Rights. Pursuant to Section 10-1302(D) of the ABCA, no 
holder of any shares of Company Common Stock will have or be entitled to assert dissenter’s rights 
or any other rights of appraisal as a result of or in connection with this Agreement and the 
transactions contemplated hereby, including the Merger. 

ARTICLE IV 
REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB 

Except as set forth in, or qualified by any matter set forth in, the disclosure letter delivered 
by Parent and Merger Sub to the Company prior to the execution of this Agreement (it being 
agreed that disclosure of any item in any section or subsection of such disclosure letter shall also 
be deemed to be disclosed with respect to any other section or subsection to which the relevance of 



such item is reasonably apparent from the face of such disclosure letter) (the “Parent Disclosure 
Letter”), Parent and Merger Sub hereby represent and warrant to the Company as follows: 

Section 4.1 Organization and Qualification. 

(a) Each of Parent and Merger Sub is a corporation or other legal entity duly 
incorporated or organized, validly existing and in good standing under the Laws of the jurisdiction 
of its incorporation or organization and has the requisite corporate or other legal entity, as the case 
may be, power and authority to own, lease and operate its properties and assets and to carry on its 
business as it is now being conducted. Each of Parent and Merger Sub is duly qualified to do 
business and is in good standing in each jurisdiction where the ownership, leasing or operation of 
its properties or assets or the conduct of its business requires such qualification, except where the 
failure to be so qualified or in good standing, individually or in the aggregate, would not 
reasonably be expected to prevent or materially delay or materially impair the ability of Parent and 
Merger Sub to consummate the Merger and the other transactions contemplated by this 
Agreement. 

(b) Parent has made available to the Company true and complete copies of the 
certificate or articles of incorporation and bylaws, or equivalent organizational or governing 
documents, of each of Parent and Merger Sub, each as in effect as of the date hereof. Neither 
Parent nor Merger Sub is in material violation of any provision of its certificate or articles of 
incorporation or by-laws (or equivalent organizational document). 

Section 4.2 Authority. Each of Parent and Merger Sub has the requisite corporate or 
other legal entity, as the case may be, power and authority to execute and deliver this Agreement, 
to perform its obligations hereunder and to consummate the transactions contemplated hereby, 
including the Merger, subject to any regulatory approvals referenced in Section 4.4. The execution 
and delivery of this Agreement by each of Parent and Merger Sub, and the consummation by 
Parent and Merger Sub of the transactions contemplated hereby, including the Merger, have been 
duly and validly authorized by all requisite corporate or other legal entity, as the case may be, 
action on the part of Parent and Merger Sub and no other corporate or other legal entity, as the case 
may be, proceedings on the part of Parent or Merger Sub, and no shareholder or other equity holder 
votes, are necessary to authorize this Agreement or to consummate the transactions contemplated 
hereby, other than the approval and adoption of the Merger by Parent in its capacity as sole 
shareholder of Merger Sub. This Agreement has been duly authorized and validly executed and 
delivered by Parent and Merger Sub and, assuming due authorization, execution and delivery by 
the Company, constitutes a valid and binding obligation of Parent and Merger Sub, enforceable 
against Parent and Merger Sub in accordance with its terms, except that (i) such enforcement may 
be subject to applicable bankruptcy, insolvency or other similar Laws, now or hereafter in effect, 
affecting creditors’ rights generally and (ii) the remedy of specific performance and injunctive and 
other forms of equitable relief may be subject to equitable defenses and to the discretion of the 
court before which any proceeding therefor may be brought. 

Section4.3 No Conflict. None of the execution, delivery or performance of this 
Agreement by Parent or Merger Sub or the consummation by Parent or Merger Sub of the Merger 
or any other transaction contemplated by this Agreement will (with or without notice or lapse of 
time, or both): (a) conflict with or violate any provision of the certificate or articles of 



incorporation or bylaws, or any equivalent organizational or governing documents, of Parent or 
Merger Sub; (b) assuming that all consents, approvals, authorizations and permits described in 
Section 4.4 have been obtained and all filings and notifications described in Section 4.4 have been 
made and any waiting periods thereunder have terminated or expired, conflict with or violate any 
Law applicable to Parent, Merger Sub or any other Parent Subsidiary or any of their respective 
properties or assets; or (c) require any consent or approval under, violate, conflict with, result in 
any breach of or any loss of any benefit under, or constitute a default under, or result in termination 
or give to others any right of termination, vesting, amendment, acceleration or cancellation of, or 
result in the creation of a Lien upon any of the respective properties or assets of Parent, Merger 
Sub or any other Parent Subsidiary pursuant to, any Contract or permit to which Parent, Merger 
Sub or any other Parent Subsidiary is a party or by which they or any of their respective properties 
or assets are bound, except, with respect to clauses (b) and (c), for any such conflicts, violations, 
consents, breaches, losses, defaults, other occurrences or Liens which, individually or in the 
aggregate, would not reasonably be expected to prevent or materially delay or materially impair 
the ability of Parent and Merger Sub to consummate the Merger and the other transactions 
contemplated by this Agreement. 

Section4.4 Required Filings and Consents. None of the execution, delivery or 
performance of this Agreement by Parent and Merger Sub or the consummation by Parent and 
Merger Sub of the Merger or any other transaction contemplated by this Agreement will require 
(with or without notice or lapse of time, or both) any consent, approval, authorization or permit of, 
or filing or registration or qualification with or notification to, any Governmental Entity, other than 
(a) the filing and recordation of the Articles of Merger as required by the ABCA, (b) compliance 
with any applicable requirements of the HSR Act, (c) the ACC Approval, the FERC Approval and 
the pre-approvals of license transfers of the FCC, (d) compliance with the applicable requirements 
of the Exchange Act, (e) the notification of the transactions contemplated by this Agreement to the 
Committee on Foreign Investment in the United States under the DPA and (f) where the failure to 
obtain such consents, approvals, authorizations or permits of, or to make such filings, registrations 
with or notifications to any Governmental Entity, individually or in the aggregate, would not 
reasonably be expected to prevent or materially delay or materially impair the ability of Parent and 
Merger Sub to consummate the Merger and the other transactions contemplated by this 
Agreement. 

Section 4.5 Information Supplied. None of the information to be supplied by Parent and 
Merger Sub in writing expressly for inclusion or incorporation by reference in the Proxy Statement 
will, at the date mailed to the Company’s shareholders or at the time of the Company Shareholder 
Meeting, contain any untrue statement of a material fact or omit to state any material fact required 
to be stated therein or necessary in order to make the statements therein, in light of the 
circumstances under which they are made, not misleading. 

Section 4.6 Litigation. As of the date hereof, there is no suit, claim, action, investigation, 
arbitration or proceeding to which Parent, Merger Sub or any other Parent Subsidiary is a party or 
with respect to which any of their respective property is affected, as the case may be, pending or, to 
the knowledge of Parent, threatened that, individually or in the aggregate, would reasonably be 
expected to prevent or materially delay or materially impair the ability of Parent and Merger Sub to 
consummate the Merger and the other transactions contemplated by this Agreement or challenges 
the validity or propriety of the Merger. None of Parent, Merger Sub or any other Parent Subsidiary 



is subject to any outstanding order, writ, injunction, judgment or decree that, individually or in the 
aggregate, would reasonably be expected to prevent or materially delay or materially impair the 
ability of Parent and Merger Sub to consummate the Merger and the other transactions 
contemplated by this Agreement. 

Section 4.7 Ownership of Company Capital Stock. None of Ultimate Parent or any of 
Ultimate Parent’s direct or indirect Subsidiaries owns, beneficially or of record, any Shares or any 
other securities convertible into or exchangeable or exercisable for, Company Common Stock or 
any other equity interests of the Company or the Company Subsidiaries. 

Section 4.8 Funds. Parent and Merger Sub at the Closing will have sufficient funds to 
consummate the Merger and the other transactions contemplated hereby, including payment in full 
of the Aggregate Merger Consideration and payments in respect of Company Equity Awards 
pursuant to Section 2.3 and all fees, costs and expenses in connection with the transactions 
contemplated hereby. 

Section 4.9 Ownership of Merger Sub; No Prior Activities. Merger Sub was formed 
solely for the purpose of engaging in the transactions contemplated by this Agreement. All of the 
outstanding capital stock of Merger Sub is, and at the Effective Time will be, owned directly by 
Parent. Except for obligations or liabilities incurred in connection with its incorporation and the 
transactions contemplated by this Agreement, Merger Sub has not, and prior to the Effective Time 
will not have, incurred, directly or indirectly through any Subsidiary or affiliate, any obligations or 
liabilities or engaged in any business activities of any type or kind whatsoever or entered into any 
agreements or arrangements with any Person. 

Section 4.10 Brokers. As of the date hereof, none of Parent, Merger Sub or any other 
Parent Subsidiary, nor any of their respective shareholders, members, directors, officers, 
employees or affiliates, has incurred or will incur on behalf of Parent, Merger Sub or any other 
Parent Subsidiary, any brokerage, finders’, advisory or similar fee in connection with the 
transactions contemplated by this Agreement, except for such fees as shall be the sole 
responsibility of Parent or its affiliates. 

Section 4.1 1 Absence of Certain Arrangements. Other than this Agreement, as of the 
date hereof, there are no Contracts or any commitments to enter into any Contract between Parent, 
Merger Sub or any of their respective controlled affiliates, on the one hand, and any director, 
officer, employee or stockholder of the Company, on the other hand, relating to the transactions 
contemplated by this Agreement or the operations of the Surviving Corporation after the Effective 
Time. 

ARTICLE V 
COVENANTS 

Section 5.1 Conduct of Business Pending the Closing. 

(a) The Company agrees that between the date of this Agreement and the 
Effective Time, except as set forth in Section 5.l(a) of the Company Disclosure Letter, as 
expressly permitted or required by this Agreement, or as required by applicable Law, by a 
Governmental Entity of competent jurisdiction or by the rules or requirements of the New York 



Stock Exchange, unless Parent shall otherwise agree in writing (which agreement shall not be 
unreasonably withheld, delayed or conditioned), the Company will and will cause each Company 
Subsidiary to, (1) conduct its operations only in the ordinary course of business, (2) comply in all 
material respects with all Laws, orders and Company Permits applicable to them, and (3) use its 
commercially reasonable best efforts to preserve substantially intact its business organization and 
maintain satisfactory relationships with third parties and Governmental Entities having significant 
business dealings with it and to keep available the services of its key officers and employees. 
Without limiting the foregoing, except as set forth in Section 5.l(a’) of the Company Disclosure 
Letter, as expressly permitted or required by this Agreement, or as required by applicable Law, by 
a Governmental Entity of competent jurisdiction or by the rules and requirements of the New York 
Stock Exchange, the Company shall not, and shall not permit any Company Subsidiary to, between 
the date of this Agreement and the Effective Time, do any of the following without the prior 
written consent of Parent (which consent shall not be unreasonably withheld, delayed or 
conditioned): 

(i) amend or restate the Company Charter, Company By-laws, any 
subsidiary’s articles of incorporation or by-laws, or any equivalent 
organizational documents; 

(ii) issue or authorize the issuance, pledge, transfer, subject to any Lien, sell or 
otherwise encumber or dispose of, any Equity Interests in the Company or 
any Company Subsidiary, or securities convertible into, or exchangeable or 
exercisable for, any such Equity Interests, or any rights of any kind to 
acquire any such Equity Interests or such convertible or exchangeable 
securities, other than (A) grants of Company Options, Restricted Shares, 
Restricted Stock Units and Other Equity-Based Awards, but only if and to 
the extent required by Law or permitted by the terms of any Company 
Equity Plan or the Company’s 401 (k) plan in each case as in effect as of the 
close of bdsiness on the Business Day immediately preceding the date of 
this Agreement, and not exceeding an aggregate value (assuming a payout 
at target in the case of any award containing performance criteria) at the 
time of grant of $3,750,000 in any calendar year, in each case, in amounts, 
at times and on terms and conditions as in the ordinary course of business; 
(B) the issuance of Shares upon the exercise of Company Options 
outstanding as of December 6, 2013, or otherwise permitted to be granted 
under clause (A) of this Section 5.1 (a)(ii), and the vesting or settlement of 
Other Equity-Based Awards outstanding as of December 6, 2013, or 
otherwise permitted to be granted under clause (A) of this Section 5.1 (a)(ii), 
in accordance with their terms; and (C) the issuance of Equity Interests in a 
wholly owned Company Subsidiary to its parent, in each case of the 
foregoing clauses “(A)” through “(C)” in the ordinary course of business; 

(iii) sell, pledge, dispose of, transfer, lease, license or encumber any material 
property or assets of the Company or any Company Subsidiary, except 
pursuant to existing Company Scheduled Contracts and except for (x) 
dispositions of obsolete equipment or assets, in each case, in the ordinary 
course of business consistent with past practice, or (y) dispositions in 



amounts not to exceed $4,000,000 individually or $15,000,000 in the 
aggregate; 

(iv) declare, set aside, make or pay any dividend or other distribution (whether 
payable in cash, stock, property or a combination thereof) with respect to 
any of its capital stock (other than (A) regular quarterly cash dividends paid 
by the Company at the times and in the manner paid in the past by the 
Company and in an amount per share of Company Common Stock not more 
than (x) $0.435 for quarterly dividends payable to shareholders on or before 
December 31, 2013, and (y) $0.48 for quarterly dividends payable to 
shareholders after December 31, 2013, (B) a “stub period” dividend to 
shareholders of record as of the Effective Time equal to the product of (x) 
the number of days from the record date for payment of the last quarterly 
dividend paid by the Company prior to the Effective Time through and 
including the Effective Time and (y) a daily dividend rate determined by 
dividing the amount of the last quarterly dividend prior to the Effective 
Time by ninety-one (91), (C) dividends paid by a wholly-owned Company 
Subsidiary to the Company or another wholly-owned Company Subsidiary 
or (D) dividend equivalent rights on Other Equity-Based Awards payable 
by the Company pursuant to the Company Equity Plans), enter into any 
agreement with respect to the voting or registration of its Equity Interests or 
reduce its authorized capital; 

(v) other than (A) in the case of wholly-owned Company Subsidiaries or (B) in 
the case of cashless exercises of Company Options, or Tax withholdings on 
the vesting or payment of Restricted Units and Other Equity-Based Awards, 
reclassify, combine, split, subdivide or amend the terms of, or redeem, 
purchase or otherwise acquire, directly or indirectly, any of its Equity 
Interests; 

(vi) merge or consolidate the Company or any Company Subsidiary with any 
Person or adopt a plan of complete or partial liquidation or resolutions 
providing for a complete or partial liquidation, dissolution, restructuring, 
recapitalization or other reorganization of the Company or any Company 
Subsidiary; 

(vii) acquire (including by exercising any right to acquire) or obtain any right to 
acquire (including by merger, consolidation or acquisition of stock or assets) 
any interest in any Person or any assets, other than acquisitions of (A) 
inventory in the ordinary course of business, (B) any assets for 
consideration that is individually not in excess of $4,000,000, or in the 
aggregate not in excess of $15,000,000 or (C) assets in connection with 
capital expenditures permitted by Section 5.1 (aMxiii); 

(viii) incur any Indebtedness, except (A) in connection with refinancings of 
existing indebtedness for borrowed money as such Indebtedness matures 
upon market terms and conditions, so long as the amount of Indebtedness 



(or credit facility capacity) following such refinancing shall not exceed the 
amount of Indebtedness (or credit facility capacity) immediately prior to the 
refinancing, (B) draw-downs of credit facilities outstanding as of the date 
hereof (or refinancings of such credit facilities permitted under clause (A)) 
in the ordinary course of business or (C) for borrowings in accordance with 
the financing plan set forth in Section S.l(a)(viii) of the Company 
Disclosure Letter; 

(ix) make any loans, advances or capital contributions to, or investments in, any 
other Person (other than any wholly-owned Company Subsidiary as 
disclosed in Section 5.1 (a)(ix) of the Company Disclosure Letter) in excess 
of $7,500,000 in the aggregate other than as set forth in the Company’s 
capital expenditures budget as disclosed in Section 5.1 (a)(xiii) or the 
financing plan set forth in Section 5.1 (a)(viii), in each case, of the Company 
Disclosure Letter: 

(x) except to the extent required by Law (including to avoid the imposition of 
penalty taxes under Section 409A of the Code) or the existing terms of any 
Company Benefit Plan and other than in connection with any hiring of an 
officer permitted by Section S.l(a)(xvii): (A) other than in the ordinary 
course of business consistent with past practice, increase the compensation 
or benefits payable or to become payable to its employees, directors or 
officers; (B) grant any rights to severance or termination pay to, or enter 
into or amend any employment or severance agreement with, any director, 
executive officer or, other than in the ordinary course of business, employee 
of the Company or any Company Subsidiary, or establish, adopt, enter into 
or amend any collective bargaining, bonus, profit sharing, thrift, pension, 
retirement, deferred compensation, employment, termination, severance or 
other plan or agreement for the benefit of any director, executive officer or, 
other than in the ordinary course of business, employee; or (C) other than, in 
accordance with Section 2.3, take any action to amend or waive any 
performance or vesting criteria or accelerate vesting, exercisability or 
funding under any Company Benefit Plan; 

(xi) (A) make any material Tax election, (B) settle or compromise any material 
liability for Taxes, or (C) amend any material Tax Return, in each case in a 
manner which is inconsistent with the past practices of any of the Company 
or any Company Subsidiary, as applicable, with respect to the treatment of 
items on such Tax Returns; 

(xii) make any material change in accounting policies or procedures, other than 
as required by GAAP; 

(xiii) make or commit to make any capital expenditures, in the period from the 
date hereof until December 31, 2014, or in the twelve (12) month period 
ending December 31, 2015, that in the aggregate exceed the Company’s 
capital expenditures budget as disclosed in Section 5.1 (a)(xiii) of the 



(xiv) 

(XV) 

(xvi) 

(xvii) 

(xviii) 

(xix) 

Company Disclosure Letter for such period plus $10,000,000 in either such 
period; provided, however, that notwithstanding the foregoing, the 
Company and any Company Subsidiary shall be permitted to make 
emergency capital expenditures in any amount (A) required by a 
Governmental Entity or (B) that the Company determines is incurred in 
connection with the repair or replacement of facilities destroyed or 
damaged due to casualty or accident or natural disaster or other force 
majeure event necessary to maintain or restore safe, adequate and reliable 
natural gas and electric service to customers; provided, that the Company 
shall use commercially reasonable efforts to consult with Parent prior to 
making or agreeing to make any such expenditure; 

terminate or permit any material Company Permit to lapse, other than in 
accordance with the terms and regular expiration of any such Company 
Permit, or fail to apply on a timely basis for any renewal of any renewable 
material Company Permit; 

(A) enter into, terminate early, amend or modify in any material respect a 
Company Scheduled Contract, other than in the ordinary course of business, 
or enter into any transaction with a director or officer of the Company or 
any Company Subsidiary, or (B) waive, release, assign, pay, discharge, 
settle or satisfy any material claims, liabilities or obligations (whether 
absolute, accrued, asserted or unasserted, contingent or otherwise), other 
than the waiver, release, assignment, payment, discharge, settlement or 
satisfaction of any such claims, liabilities or obligations in the ordinary 
course of business consistent with past practices, or as required by their 
terms as in effect on the date of this Agreement; 

announce, implement or effect any reduction in force, lay-off, early 
retirement program, severance program (except as permitted by Section 
S.l(a)(x)(B)) or other program or effort concerning the termination of 
employment of employees of the Company (other than employee 
terminations in the ordinary course of business); 

other than hiring officers (not including the Company’s chief executive 
officer, chief financial officer or chief operating officer) to replace any 
officers that voluntarily terminate their employment or whose employment 
is terminated for cause, hire any officer level employee or terminate the 
employment, other than for cause, of any officer level employee; 

settle, or agree to settle any litigation, investigation, proceeding, or other 
claim pending or threatened before any arbitrator, court or other 
Governmental Entity in any manner involving the payment of an amount in 
excess of $2,000,000 individually or $5,000,000 in the aggregate; 

except for transactions between (A) the Company and wholly-owned 
Company Subsidiaries or (B) among wholly-owned Company Subsidiaries, 



(XX) 

(xxi) 

(xxii) 

redeem, repurchase, defease, cancel or otherwise acquire any Indebtedness, 
other than (w) at or within one hundred twenty (1 20) days of stated maturity, 
(x) pursuant to any required amortization payments and mandatory 
prepayments or (y) in connection with refinancings permitted by clause (viii) 
above, or (z) in accordance with the financing plan set forth in Section 
5.l(a)(viii) of the Company Disclosure Letter; 

(A) permit any material change in policies governing or otherwise relating 
to energy price risk management or marketing of energy or (B) enter into 
any physical commodity transactions, exchange-traded futures and options 
transactions, over-the-counter transactions and derivatives thereof or 
similar transactions other than as permitted by the Trading Guidelines; 

other than in the ordinary course of business, make or agree to any material 
changes to be made to any insurance policies so as to affect the insurance 
coverage of the Company or any Company Subsidiary or their respective 
assets following the Closing; 

seek to lower any reference price or bid or cap price for energy or capacity 
sold wholesale by the Company or any Company Subsidiary, other than in 
the ordinary course of business, consistent with current business practices; 

(xxiii) assign or license any material Intellectual Property owned by the Company 
or any Company Subsidiary to any third party; or 

(xxiv) authorize or enter into any Contract to do any of the foregoing. 

Parent will, promptly following the date hereof, designate two (2) individuals from either of whom 
the Company may seek approval to undertake any actions not permitted to be taken under this 
Section 5.l(a), and will ensure that such persons will respond, on behalf of Parent, to the 
Company’s requests in an expeditious manner but in any event no later than two (2) Business Days 
after the Company’s request. 

(b) The Company shall not, and shall not permit any Company Subsidiary to, 
between the date of this Agreement and the Effective Time, without, in each case, first consulting 
in good faith with Parent (i) notwithstanding anything set forth in Section 5.1(aMviii), incur long 
term Indebtedness, whether contemplated or not by the financing plan set forth in Section 
5. I (a)(viii) of the Company Disclosure Letter, in excess of $10,000,000 in each instance, and (ii) 
notwithstanding anything set forth in Sections S.l(a)(ix) and 0, make any loans, advances or 
capital contributions to, or investments in, any other Person (other than any wholly-owned 
Company Subsidiary), or make or commit to make any capital expenditures, in each case, in 
excess of $10,000,000 in each instance. The individuals with whom the Company is to consult 
with respect to each of clauses (i) and (ii) of this Section 5.l(b) shall be the individuals designated 
pursuant to Section 5.1 (a). 

Section 5.2 Preparation of the Proxy Statement; Shareholder Meeting. 



(a) As promptly as reasonably practicable following the date of this Agreement 
(but in no event later than forty-five (45) days after the date hereof), the Company shall prepare 
and file a preliminary Proxy Statement with the SEC. Subject to Section 5.4, the Proxy Statement 
shall include the Company Board Recommendation. Parent shall cooperate with the Company in 
the preparation and filing of the Proxy Statement, and shall furnish all information concerning it 
that is necessary in connection with the preparation of the Proxy Statement and is requested by the 
Company. The Company shall use its reasonable best efforts to have the Proxy Statement cleared 
by the SEC as promptly as reasonably practicable after such filing and the Company shall use its 
reasonable best efforts to cause the Proxy Statement to be mailed to the Company’s common 
shareholders, in each case as promptly as reasonably practicable after the Company learns that the 
Proxy Statement will not be reviewed or that the SEC staff has no further comments thereon. Prior 
to filing or mailing the Proxy Statement or filing any other required documents (or in each case, 
any amendment or supplement thereto) or responding to any comments of the SEC with respect 
thereto, the Company shall provide Parent with an opportunity to review and comment on such 
document or response (including by participating in any discussions or meetings with the SEC) 
and shall give good faith consideration to any comments made by Parent and its counsel, The 
Company will notify Parent promptly of the receipt of any comments from the SEC or its staff and 
of any request by the SEC or its staff for amendments or supplements to the Proxy Statement or for 
additional information and will supply Parent with copies of all correspondence between the 
Company and the SEC or its staff with respect to the Proxy Statement or the transactions 
contemplated by this Agreement. 

(b) If, at any time prior to obtaining the Company Shareholder Approval, any 
information relating to the Company or Parent, or any of their respective affiliates, officers or 
directors, is discovered by the Company or Parent that should be set forth in an amendment or 
supplement to the Proxy Statement so that such document would not include any misstatement of a 
material fact or omit to state any material fact required to be stated therein or necessary in order to 
make the statements made therein, in light of the circumstances under which they are made, not 
misleading, the party that discovers such information shall as promptly as practicable notify the 
other party and an appropriate amendment or supplement describing such information shall be 
filed with the SEC as promptly as practicable after the other party has had a reasonable opportunity 
to review and comment thereon, and, to the extent required by applicable Law, disseminated to the 
common shareholders of the Company. The Proxy Statement will comply as to form and 
substance in all material respects with the applicable requirements of the Exchange Act and other 
applicable Law, including the regulations and requirements of the New York Stock Exchange. 

(c) The Company shall, as promptly as reasonably practicable after the Proxy 
Statement is cleared by the SEC for mailing to the Company’s common shareholders in 
accordance with Section 5.2(a), duly call, give notice of, convene and hold the Company 
Shareholder Meeting. Notwithstanding the foregoing sentence, if on a date for which the Company 
Shareholder Meeting is scheduled, the Company has not received proxies representing a sufficient 
number of shares to constitute a quorum and to obtain the Company shareholder Approval, 
whether or not a quorum is present, the Company shall have the right to make one or more 
successive postponements or adjournments of the Company Shareholder Meeting; provided, that 
the Company Shareholder Meeting is not postponed or adjourned to a date that is more than thirty 
(30) days after the date for which the Company Shareholder Meeting was originally scheduled 
(excluding any adjournments or postponements required by applicable Law). The Company 



Board shall present this Agreement for approval at the Company Shareholder Meeting. At the 
Company Shareholder Meeting, unless there shall have been a Change of Company Board 
Recommendation in accordance with Section 5.4, the Company Board shall recommend that the 
Company’s common shareholders approve and adopt this Agreement and the transactions 
contemplated hereby, including the Merger (the “Company Board Recommendation”), and the 
Company shall, unless there has been a Change of Company Board Recommendation, use its 
reasonable best efforts to solicit from its shareholders proxies in favor of the approval and adoption 
of this Agreement and the transactions contemplated hereby, including the Merger, and to take all 
other action necessary or advisable to secure the Company Shareholder Approval. 

Section 5.3 Access to Information: Confidentiality. 

(a) From the date of this Agreement to the Effective Time, the Company shall, 
and shall cause each Company Subsidiary and each of their respective directors, officers, 
employees, accountants, consultants, legal counsel, advisors, agents and other representatives 
(collectively, “Company Representatives”) to: (i) provide to Parent and Merger Sub and their 
respective directors, officers, employees, accountants, consultants, legal counsel, advisors, 
financing sources, agents, and other representatives (collectively, the “Parent Representatives”) 
reasonable access during normal business hours in such a manner as not to interfere unreasonably 
with the operation of any business conducted by the Company or any Company Subsidiary, upon 
prior written notice to the Company, to the officers, employees, auditors, properties, offices and 
other facilities of the Company and the Company Subsidiaries and to the books and records thereof; 
(ii) furnish promptly information concerning the business, properties, contracts, assets and 
liabilities of the Company and Company Subsidiaries as Parent or the Parent Representatives may 
reasonably request; (iii) to the extent permitted by Law, furnish promptly each report, schedule 
and other document filed or received by the Company or any of the Company Subsidiaries 
pursuant to the requirements of federal or state securities or regulatory Laws or filed with or sent to 
the SEC, FERC, the U.S. Department of Justice, the Federal Trade Commission or any other 
Governmental Entity, provided that the foregoing shall not require the Company or any Company 
Subsidiary or Company Representative to furnish any such materials that are otherwise publicly 
available or, unless otherwise requested by Parent, that arise in the ordinary course of business of 
the Company or the Company Subsidiaries; and (iv) promptly notify the Parent of any material 
developments in any audit or similar proceeding related to the change in any Utility Subsidiaries’ 
tax accounting method related to costs to repair and maintain utility assets; provided, however, that 
the Company shall not be required to (or to cause any Company Subsidiary to) afford such access 
or furnish such information to the extent that the Company believes in good faith that doing so 
would: (A) result in the loss of attorney-client privilege; (B) violate any obligations of the 
Company or any Company Subsidiary with respect to confidentiality to any third party or 
otherwise breach, contravene or violate any then effective Contract to which the Company or any 
Company Subsidiary is a party; or (C) breach, contravene or violate any applicable Law (including 
the HSR Act or any other antitrust or competition Law) (provided that the Company shall use its 
reasonable best efforts to (a) allow for such access or disclosure in a manner that does not result in 
a loss of attorney-client privilege with respect to clause (A) of this proviso, (b) obtain the required 
consent of such third party to provide access to or disclosure of such information with respect to 
clause (B) of this proviso, or (c) develop an alternative to providing such information so as to 
address such matters that is reasonably acceptable to Parent and the Company with respect to 
clauses (A), (B) or (C) of this proviso); it being understood and agreed that the Company shall 



advise Parent in such circumstances that it is unable to comply with Parent’s reasonable requests 
for information as a result of attorney-client privilege, Contract obligations or applicable Law and 
the Company shall use its reasonable best efforts to generally describe the types of information 
being withheld. No access, review or notice pursuant to this Section 5.3 shall have any effect for 
the purpose of determining the accuracy of any representation or warranty given by any of the 
parties hereto to any of the other parties hereto. 

(b) With respect to the information disclosed pursuant to Section 5.3(a), Parent 
shall comply with all of its obligations under the Confidentiality Agreement dated September 16, 
20 13 between the Company and Parent (the “Confidentiality Agreement”). Notwithstanding the 
foregoing or anything to the contrary in the Confidentiality Agreement, the parties acknowledge 
and agree that nothing in the Confidentiality Agreement shall be construed to prevent Parent from 
making a request for reaffirmation of the Company Board Recommendation pursuant to Section 
5.4(d) hereof or engaging in confidential negotiations with the Company (including proposing 
changes to this Agreement) pursuant to and in accordance with Sections 5.4(e), and 5.4(f) hereof. 
The Company acknowledges and agrees that the immediately preceding sentence shall not 
constitute or be deemed a request from Parent that the Company waive or amend the provisions of 
paragraph 6 of the Confidentiality Agreement. 

Section 5.4 No Solicitation of Transactions; Change of Company Board 
Recommendation. 

(a) Subject to Section 5.4(b), from and after the date hereof until the Effective 
Time or, if earlier, the termination of this Agreement in accordance with Article VII, the Company 
shall not, and shall cause the Company Subsidiaries not to, and shall not authorize or permit any of 
its officers, directors, or employees to, and shall instruct the Company Representatives not to on 
behalf of the Company, directly or indirectly, (i) initiate, solicit or knowingly encourage or 
facilitate the submission of any Acquisition Proposal, or any inquiry or proposal that could 
reasonably be expected to lead to an Acquisition Proposal, or (ii) participate in any discussions or 
negotiations with any person, or furnish to any person any information, with respect to an 
Acquisition Proposal, or any inquiry or proposal that could reasonably be expected to lead to an 
Acquisition Proposal. The Company shall, and shall cause the Company Subsidiaries and the 
Company Representatives to, immediately cease and cause to be terminated any discussion or 
negotiation with any Persons conducted prior to the date hereof by the Company, the Company 
Subsidiaries or any of the Company Representatives with respect to any Acquisition Proposal. 

(b) Notwithstanding anything to the contrary contained in Section 5.4(a), if, at 
any time following the date hereof and prior to the Company securing the Company Shareholder 
Approval, (i) the Company has received a bona fide written Acquisition Proposal fi-om a third 
party that was not solicited after the date hereof by the Company, the Company Subsidiaries or the 
Company Representatives and that did not otherwise result from a breach of this Section 5.4 and (ii) 
the Company Board determines in good faith, after consultation with its financial advisors and 
outside counsel, that such Acquisition Proposal constitutes or is reasonably likely to lead to a 
Superior Proposal, then the Company may, subject to providing prior notice to Parent of its 
decision to take any such action, (A) furnish information with respect to the Company and the 
Company Subsidiaries to the Person making such Acquisition Proposal and its representatives and 
(B) participate in discussions or negotiations with the Person making such Acquisition Proposal 



and its representatives regarding such Acquisition Proposal; provided, however, that the Company 
(x) will not, will not allow the Company Subsidiaries to, will not permit or authorize the directors 
and officers of the Company to, and will instruct the Company Representatives not to, disclose any 
information to such Person without first entering into an Acceptable Confidentiality Agreement (a 
copy of which shall be provided, promptly after its execution, for informational purposes only, to 
Parent) and (y) will as promptly as reasonably practicable provide to Parent any information 
concerning the Company or the Company Subsidiaries provided or made available to such other 
Person (or its representatives) which was not previously provided or made available to Parent. 

(c) The Company shall as promptly as reasonably practicable (and in any event 
within one (1) Business Day) notify Parent in writing in the event that the Company receives any 
written Acquisition Proposal, including the material terms and conditions of such Acquisition 
Proposal, or any inquiry that would reasonably be expected to lead to an Acquisition Proposal. 
The Company shall (i) keep Parent informed, in all material respects, on a reasonably prompt basis, 
of the status, and details of any such Acquisition Proposal (including any change to the material 
terms and conditions thereof) and (ii) provide to Parent as soon as reasonably practicable (and in 
any event within one (1 )  Business Day and at least one (1) Business Day prior to making any 
determination with respect to such Acquisition Proposal) after receipt or delivery thereof copies of 
all written material (including draft agreements) specifying the material terms and conditions of 
such Acquisition Proposal exchanged between the Company, the Company Subsidiaries or the 
Company Representatives, on the one hand, and the Person making such Acquisition Proposal (or 
its representatives), on the other hand. 

(d) Except as set forth in this Section 5.4, neither the Company Board nor any 
committee thereof shall (i) approve or recommend, or publicly propose to approve or recommend, 
any Acquisition Proposal, or any inquiry or proposal that could reasonably be expected to lead to 
an Acquisition Proposal or take any action or make any public announcement inconsistent with the 
Company Board Recommendation, (ii) withdraw or modify, in a manner adverse to Parent, or 
publicly propose to withdraw or modify, in a manner adverse to Parent, the Company Board 
Recommendation (it being understood that, except as specified in Section 5.4(n) below, taking a 
neutral position or no position with respect to an Acquisition Proposal shall be considered an 
adverse modification), (iii) following the date any Acquisition Proposal or any material 
modification thereto is first made public, sent or given to the shareholders of the Company, fail to 
issue a press release that expressly reaffirms the Company Board Recommendation within ten (10) 
Business Days following Parent’s written request to do so (which request may only be made once 
with respect to any such Acquisition Proposal and each material modification thereto) (any action 
set forth in the foregoing clauses (i), (ii) or (iii), a ‘‘Change of Company Board Recommendation”), 
(iv) allow or cause the Company or any of the Company Subsidiaries to enter into any letter of 
intent, memorandum of understanding, agreement in principle, merger agreement, acquisition 
agreement, option agreement, joint venture agreement, partnership agreement or other similar 
agreement relating to any Acquisition Proposal (which, for the avoidance of doubt, would not 
include an Acceptable Confidentiality Agreement) or requiring the Company to abandon, 
terminate, delay or fail to consummate the Merger or any other transaction contemplated by this 
Agreement, or (v) take any action pursuant to which any Person (other than Parent, Merger Sub or 
their respective affiliates) or Acquisition Proposal would become exempt from or not otherwise 
subject to any take-over statute or certificate of incorporation provision relating to Acquisition 
Proposals. 



(e) Notwithstanding anything to the contrary contained in Section 5.4(d), at any 
time prior to obtaining the Company Shareholder Approval and so long as the Company is in 
compliance with this Section 5.4, if (i) the Company receives an Acquisition Proposal which the 
Company Board determines in good faith, after consultation with its financial advisors and outside 
counsel, constitutes a Superior Proposal and such Acquisition Proposal is not withdrawn, or (ii) 
there occurs any change, event, occurrence, effect or development that (A) is material to the 
Company and the Company Subsidiaries taken as a whole, (B) does not involve or relate to an 
Acquisition Proposal, and (C) is not known to the Company Board as of the date hereof, the 
Company Board may, in the cases of clauses (i) or (ii), make a Change of Company Board 
Recommendation if (and only if) the Company Board determines in good faith, after consultation 
with its financial advisors and outside counsel, that the failure to do so would be a breach of its 
fiduciary duties under applicable Law; provided, however, that the Company Board may not make 
a Change of Company Board Recommendation unless ( 1 )  the Company has provided prior written 
notice to Parent that the Company Board intends to effect a Change of Company Board 
Recommendation (a “Notice of Change of Recommendation”), which notice shall specify the 
reasons therefor and, in the case of a Superior Proposal, include the material terms and conditions 
of such Superior Proposal and attach a copy of the most current draft of any written agreement 
relating thereto, (2) the Company has negotiated in good faith with Parent (including by making 
Company Representatives reasonably available to negotiate) with respect to any changes to the 
terms of this Agreement proposed by Parent for at least five (5) Business Days following receipt 
by Parent of such Notice of Change of Recommendation (it being understood and agreed that, in 
the case of a Superior Proposal, if Parent has committed to any changes to the terms of this 
Agreement and there has been any subsequent amendment to any material term of such Superior 
Proposal, the Company Board shall provide a new Notice of Change of Recommendation and an 
additional three (3) Business Day period from the date of such notice) and (3) taking into account 
any changes to the terms of this Agreement committed to by Parent to the Company, the Company 
Board has determined in good faith, after consultation with its financial advisors and outside 
counsel, that the failure by it to make a Change of Company Board Recommendation would be a 
breach of its fiduciary duties under applicable Law and, in the case of a Superior Proposal, such 
Superior Proposal continues to meet the definition of the term “Superior Proposal”. The parties 
agree that nothing in this Section 5.4(e) shall in any way limit or otherwise affect the Company’s 
right to terminate this Agreement under Section 7.l(fi. The parties agree that nothing in this 
Section 5.4(ej shall in any way limit or otherwise affect Parent’s right to terminate this Agreement 
under Section 7.1 (e). Any such Change of Company Board Recommendation shall not change the 
approval of this Agreement or any other approval of the Company Board in any respect that would 
have the effect of causing any corporate takeover statute or other similar statute or any provision of 
the Company Charter to be applicable to the transactions contemplated hereby, including the 
Merger. 

(0 Notwithstanding anything to the contrary contained in this Agreement, at 
any time prior to obtaining the Company Shareholder Approval and so long as the Company is in 
compliance with this Section 5.4, if the Company receives an Acquisition Proposal which the 
Company Board determines in good faith, after consultation with its financial advisors and outside 
counsel, constitutes a Superior Proposal and such Acquisition Proposal has not been withdrawn, 
the Company may terminate this Agreement pursuant to Section 7.1 (fi to enter into a definitive 
agreement with respect to such Superior Proposal if the Company Board determines in good faith, 
after consultation with its financial advisors and outside counsel, that the failure to do so would be 



a breach of its fiduciary duties under applicable Law; provided, however, that the Company shall 
not terminate this Agreement pursuant to this Section 5.4(f), and any purported termination 
pursuant to this Section 5.4(f) shall be void, unless (i) concurrently with such termination the 
Company pays (or causes a third party to pay) the Company Termination Fee payable pursuant to 
Section 7.2(b)(i), (11) the Company has provided prior written notice to Parent that the Company 
intends to terminate this Agreement to enter into a definitive agreement with respect to such 
Superior Proposal (a “Notice of Superior Proposal”), which notice shall specify the material terms 
and conditions of such Superior Proposal and attach a copy of the definitive agreement proposed to 
be entered into with respect to such Superior Proposal, (iii) the Company has negotiated in good 
faith with Parent (including by making the Company’s Representatives reasonably available to 
negotiate) with respect to any changes to the terms of this Agreement committed to by Parent for at 
least five (5) Business Days following receipt by Parent of such Notice of Superior Proposal (it 
being understood and agreed that if Parent has committed to any changes to the terms of this 
Agreement and there has been any subsequent amendment to any material term of such Superior 
Proposal, the Company Board shall provide a new Notice of Change of Recommendation and an 
additional three (3) Business Day period from the date of such notice) and (iv) taking into account 
any changes to the terms of this Agreement proposed by Parent to the Company, the Company 
Board has determined in good faith, after consultation with its financial advisors and outside 
counsel, that such Superior Proposal continues to meet the definition of the term “Superior 
Proposal” as defined in Section 8.4 and the failure by it to terminate this Agreement to enter into 
the definitive agreement with respect to such Superior Proposal would be a breach of its fiduciary 
duties under applicable Law. 

(g) Nothing contained in this Section 5.4 shall prohibit the Company Board 
from (i) disclosing to the shareholders of the Company a position contemplated by Rule 14e-2(a), 
Rule 14d-9 or Item 1012(a) of Regulation M-A promulgated under the Exchange Act or (ii) 
making any disclosure to the shareholders of the Company if the Company Board determines in 
good faith, after consultation with outside counsel, that the failure to make such disclosure would 
be a breach of its fiduciary duties to the shareholders of the Company or would be required by Law 
(for the avoidance of doubt, it being agreed that the fact that a disclosure or other action may be 
deemed permissible by virtue of this sentence does not in and of itself mean that such disclosure or 
other action does not constitute a Change of Company Board Recommendation and the issuance 
by the Company or the Company Board of a “stop, look and listen” statement pending disclosure 
of its position, as contemplated by Rules 14d-9 and 14e-2(a) promulgated under the Exchange Act, 
shall not constitute a Change of Company Board Recommendation). 

Section 5.5 Appropriate Action; Consents: Filings. 

(a) The Company and Parent shall use their reasonable best efforts to (i) take, 
or cause to be taken, all appropriate action and do, or cause to be done, all things necessary, proper 
or advisable under applicable Law or otherwise to consummate and make effective the Merger and 
the other transactions contemplated by this Agreement as promptly as practicable, including the 
Financings, (ii) obtain from any Governmental Entities any consents, licenses, permits, waivers, 
approvals, authorizations or orders required to be obtained by Parent or the Company or any of 
their respective Subsidiaries, or to avoid any action or proceeding by any Governmental Entity 
(including those in connection with the HSR Act and state Law (including Title 40, Public Utilities 
and Carriers, of the A.R.S.)), in connection with the authorization, execution and delivery of this 



Agreement and the consummation of the transactions contemplated hereby, (iii) cause the 
satisfaction of all conditions set forth in Article VI, (iv) defend all lawsuits or other legal, 
regulatory or other proceedings to which it is a party challenging or affecting this Agreement or the 
consummation of the transactions contemplated by this Agreement, in each case until the issuance 
of a final, non-appealable order, (v) seek to have lifted or rescinded any injunction or restraining 
order which may adversely affect the ability of the parties to consummate the transactions 
contemplated hereby and (vi) as promptly as practicable, and in any event within sixty (60) days 
after the date hereof, make or cause to be made all necessary applications and filings (other than 
with respect to applications and filings to be made under the HSR Act or with the FCC, which shall 
be made at a time mutually agreeable to Parent and the Company, and thereafter make any other 
required submissions, and pay any fees due in connection therewith, with respect to this 
Agreement and the Merger required under or with respect to the Company Required Governmental 
Approvals, the DPA and any other applicable Law; provided, that the Company and Parent shall 
cooperate with each other in connection with determining whether any action by or in respect of, or 
filing with, any Governmental Entity is required in connection with the consummation of the 
Merger and seeking any such actions, consents, approvals or waivers or making any such filings. 
Each of Merger Sub and the Company shall have the right to review and approve in advance drafts 
of all such necessary applications, notices, petitions, filings and other documents made or prepared 
in connection with the transactions contemplated by this Agreement, which approval shall not be 
unreasonably withheld or delayed. The Company and Parent shall furnish to each other all 
information required for any application or other filing under the rules and regulations of any 
applicable Law in connection with the transactions contemplated by this Agreement. Neither the 
Company nor Parent shall consent to any voluntary delay of the Closing at the behest of any 
Governmental Entity without the consent of the other, which consent shall not be unreasonably 
withheld, delayed or conditioned. 

(b) In the application filed with the ACC for the ACC Approval, Merger Sub 
and the Company shall agree to include specific commitments and agreements in such application 
to implement the principles set forth in Section 5.5(bj of the Company Disclosure Letter. The 
Company agrees that it will not agree to, or accept, any additional or different agreements, 
commitments or conditions in connection with the Merger pursuant to any settlement or otherwise 
with the ACC, the staff of the ACC or any other Person without the prior written consent of Parent. 

(c) Neither Ultimate Parent, Parent nor the Company, directly or indirectly 
through one or more of their respective affiliates, shall take any action, including acquiring or 
making any investment in any corporation, partnership, limited liability company or other business 
organization or any division or assets thereof, that would reasonably be expected to cause a 
material delay in the satisfaction of the conditions contained in Article VI or the consummation of 
the Merger. Without limiting the foregoing, Parent agrees to use its reasonable best efforts to take, 
or cause to be taken, any and all steps and to make, or cause to be made, any and all undertakings 
necessary to avoid or eliminate each and every impediment under any antitrust, merger control, 
competition or trade regulation Law or any other Law applicable to the Company, any Company 
Subsidiary or the Merger that may be asserted by any Governmental Entity with respect to the 
Merger so as to enable the Effective Time and the Closing, respectively, to occur as promptly as 
practicable (and in any event, no later than the Extended Outside Date), including (A) proposing, 
negotiating, committing to and effecting, by consent decree, hold separate order or otherwise, the 
sale, divestiture, licensing or disposition of such assets or businesses of Parent or the Company or 



any of their respective Subsidiaries or (B) accepting any operational restrictions, including 
restrictions on the ability to change rates or charges or standards of service, or otherwise taking or 
committing to take actions that limit Parent’s or any Parent Subsidiary’s freedom of action with 
respect to, or its ability to retain or fieely operate, any of the assets, properties, licenses, rights, 
product lines, operations or businesses of Parent, the Company or any of their respective 
Subsidiaries, in each case as may be required in order to avoid the entry of, or to effect the lifting or 
dissolution of, any injunction, temporary restraining order or other order in any suit or proceeding, 
which would otherwise have the effect of preventing or delaying the Effective Time or the Closing, 
as applicable. Notwithstanding the foregoing or anything in this Agreement to the contrary, Parent 
shall not be required to, and the Company shall not, in connection with obtaining any consents or 
approvals hereunder, or in connection with otherwise complying with any provisions of this 
Agreement, consent to or take any action of the types described above, including proposing or 
making any divestiture or other undertaking or proposing, accepting or entering into any consent 
decree, hold separate order or operational restriction, other than as specifically set forth in Section 
5.5(b) of the Company Disclosure Letter, in each case, that, (x) individually or in the aggregate, 
would reasonably be expected to have a material adverse effect on the business, assets, liabilities, 
financial condition or results of operations of Surviving Corporation and its Subsidiaries taken as a 
whole; or (y) individually or in the aggregate, would reasonably be expected to have a material 
adverse effect on the business, assets, liabilities, financial condition or results of operations of 
Ultimate Parent and its Subsidiaries, taken as a whole, after giving effect to the Merger (any such 
divestiture or other undertaking, a “Reaulatow Burdensome Effect”); provided, for purposes of 
this sentence Ultimate Parent and its Subsidiaries, taken as a whole, after giving effect to the 
Merger, shall be deemed to be 100% of the size and scale (financially, commercially, operationally 
and otherwise) as the Surviving Corporation and its Subsidiaries taken as a whole. 

(d) The Company and Parent shall give (or shall cause their respective 
Subsidiaries to give) any notices to third parties, and use, and cause their respective Subsidiaries to 
use, their reasonable best efforts to obtain any third party consents (i) necessary, proper or 
advisable to consummate the Merger and the other transactions contemplated by this Agreement or 
(ii) disclosed in the Company Disclosure Letter or the Parent Disclosure Letter, as applicable; 
provided, however that the Company and Parent shall coordinate and cooperate in determining 
whether any actions, consents, approvals or waivers are required to be obtained from parties to any 
Company Scheduled Contracts in connection with consummation of the Merger and in seeking 
any such actions, consents, approvals or waivers. In the event that either party shall fail to obtain 
any third party consent described in this Section 5.5(d), such party shall use its reasonable best 
efforts, and shall take any such actions reasonably requested by the other party hereto, to minimize 
any adverse effect upon the Company and Parent, their respective Subsidiaries and their respective 
businesses resulting, or which could reasonably be expected to result, after the Effective Time, as 
applicable, from the failure to obtain such consent. 

(e) Without limiting the generality of anything contained in this Section 5.5, 
each party hereto shall: (i) give the other parties prompt notice of the making or commencement of 
any request, inquiry, investigation, action or legal proceeding by or before any Governmental 
Entity with respect to the Merger or any of the other transactions contemplated by this Agreement; 
(ii) keep the other parties informed as to the status of any such request, inquiry, investigation, 
action or legal proceeding; and (iii) promptly inform the other parties of any communication to or 
from the Federal Trade Commission, the Department of Justice, the FERC, the FCC, the Arizona 



Department of Environmental Quality (“ADEO”), the ACC, CFIUS or any other Governmental 
Entity regarding the Merger. Each party hereto will consult and cooperate with the other parties 
and will consider in good faith the views ofthe other parties in connection with any filing, analysis, 
appearance, presentation, memorandum, brief, argument, opinion or proposal made or submitted 
in connection with the Merger or any ofthe other transactions contemplated by this Agreement. In 
addition, except as may be prohibited by any Governmental Entity or by any Law, in connection 
with any such request, inquiry, investigation, action or legal proceeding, each party hereto will use 
reasonable efforts to permit authorized representatives of the other parties to be present at each 
meeting or conference relating to such request, inquiry, investigation, action or legal proceeding 
and to have access to and be consulted in connection with any document, opinion or proposal made 
or submitted to any Governmental Entity in connection with such request, inquiry, investigation, 
action or legal proceeding. 

(f) Nothing contained in this Agreement shall give Parent or Merger Sub, 
directly or indirectly, the right to control or direct the operations of the Company prior to the 
Effective Time. Prior to the Effective Time, the Company shall exercise, consistent with the terms 
and conditions of this Agreement, complete unilateral control and supervision over its business 
operations. 

Section 5.6 Certain Notices. From and after the date of this Agreement until the 
Effective Time, each party hereto shall promptly after obtaining knowledge thereof, notify the 
other party hereto of: (a) the occurrence or non-occurrence of any event that, individually or in the 
aggregate, would reasonably be likely to cause any condition to the obligations of any party to 
effect the Merger or any other transaction contemplated by this Agreement not to be satisfied; (b) 
the failure of the Company, Parent or Merger Sub, as the case may be, to comply with or satisfy 
any covenant, condition or agreement to be complied with or satisfied by it pursuant to this 
Agreement which, individually or in the aggregate, would reasonably be expected to result in any 
condition to the obligations of any party to effect the Merger or any other transaction contemplated 
by this Agreement not to be satisfied; (c) any material actions, suits, claims or proceedings with 
respect to the transactions contemplated by this Agreement commenced against the Company, any 
Company Subsidiary or Parent, as the case may be (and the Company shall give Parent the 
opportunity to participate in the defense and settlement of any shareholder litigation against the 
Company or its directors relating to this Agreement and the transactions contemplated hereby, and 
no such settlement shall be agreed to without Parent’s prior written consent (which shall not be 
unreasonably withheld, delayed or conditioned)); and (d) any written notice or other written 
communication from any Person alleging that the consent of such Person is or may be required in 
connection with the transactions contemplated by this Agreement; provided, however, that the 
delivery of any notice pursuant to this Section 5.6 shall not cure any breach of any representation, 
warranty, covenant or agreement contained in this Agreement or otherwise limit or affect the 
remedies available hereunder to the party receiving such notice. 

Section 5.7 Public Announcement. The Company, on the one hand, and Merger Sub 
and Parent, on the other hand, agree to (i) consult with each other before issuing any press release 
or public statement announcing the execution and delivery of this Agreement, (ii) provide to each 
other for review a copy of any such press release or public statement and (iii) not issue any such 
press release or public statement prior to providing each other with a reasonable period of time to 
review and comment on such press release or public statement. Prior to making any material, 



broad-based written communications to the employees of the Company or any Company 
Subsidiary generally that primarily relates to the transactions contemplated by this Agreement, the 
Company shall use its reasonable best efforts to provide Parent with a copy of the intended 
communication and provide Parent with a reasonable period of time to review and comment on the 
communication. 

Section 5.8 Employee Benefit Matters. 

(a) From and after the Effective Time and for the period ending on the second 
anniversary of the Effective Time (the “Benefit Protection Period”), the Surviving Corporation 
shall maintain for the benefit of the employees of the Company and Company Subsidiaries 
immediately prior to the Effective Time (the “Company Employees”) (i) an annual base salary and 
incentive compensation opportunities that are no less favorable than the annual base salary and 
incentive compensation opportunities (including substituting comparable incentive compensation 
opportunities for equity-based compensation arrangements) provided to such Company Employee 
under the Company Benefit Plans immediately prior to the Effective Time, and (ii) benefits to each 
Company Employee that, on a plan-by-plan basis, are no less favorable than the benefits under 
each applicable Company Benefit Plan provided to such Company Employee immediately prior to 
the Effective Time (excluding any equity-based compensation arrangements). 

(b) Without limiting the generality of Section 5.8(a), from and after the 
Effective Time, Parent shall, or shall cause the Parent Subsidiaries, including the Surviving 
Corporation, to, assume, honor and continue without amendment during the Benefit Protection 
Period or, if sooner, until all obligations thereunder have been satisfied, all of the Company 
Benefit Plans, disclosed in Section 3.12(a) of the Company Disclosure Letter or entered into after 
the date hereof to the extent permitted by Section 5.1 (aMx), that constitute employment, severance 
and termination plans, policies, programs, agreements and arrangements (including any change in 
control or severance agreement between the Company and any Company Employee), in each case, 
as in effect at the Effective Time, including with respect to any payments, benefits or rights arising 
as a result of the transactions contemplated by this Agreement (either alone or in combination with 
any other event), without any amendment or modification, other than any amendment or 
modification required to comply with applicable Law or as consented to by the parties thereto. 

(c) With respect to any compensation or benefit plan, program, arrangement or 
agreement including any “employee benefit plan,’’ as defined in Section 3(3) of ERISA, 
maintained by Parent or any of the Parent Subsidiaries, including the Surviving Corporation 
(including any vacation, paid time-off and severance plans), for all purposes, including 
determining eligibility to participate, level of benefits, vesting, benefit accruals and early 
retirement subsidies, each Company Employee’s service with the Company or any Company 
Subsidiary (as well as service with any predecessor employer of the Company or any Company 
Subsidiary, to the extent service with the predecessor employer is recognized by the Company or 
such Company Subsidiary) shall be treated as service with Parent or any of the Parent Subsidiaries, 
including the Surviving Corporation, to the extent such service was credited for similar purposes 
under a similar Company Benefit Plan; provided, however, that such service need not be 
recognized (i) for purposes of benefit accrual under any defined benefit pension plan other than 
any Single Employer Plan, or (ii) to the extent that such recognition would result in any 
duplication of benefits. 



(d) Parent shall, or shall cause the Parent Subsidiaries, including the Surviving 
Corporation, to waive, or cause to be waived, with respect to the Company Employees any 
pre-existing condition limitations, exclusions, actively at work requirements and waiting periods 
under any welfare benefit plan maintained by Parent or any of the Parent Subsidiaries in which 
Company Employees (and their eligible dependents) will be eligible to participate from and after 
the Effective Time, except to the extent that such pre-existing condition limitations, exclusions, 
actively-at-work requirements and waiting periods would not have been satisfied or waived under 
the comparable Company Benefit Plan immediately prior to the Effective Time. Parent shall, or 
shall cause the Parent Subsidiaries, including the Surviving Corporation, to recognize, or cause to 
be recognized, the dollar amount of all co-payments, deductibles and similar expenses incurred by 
each Company Employee (and his or her eligible dependents) under any Company Benefit Plan 
that is an employee welfare benefit plan during the calendar year in which the Effective Time 
occurs for purposes of satisfying such year’s deductible and co-payment limitations under the 
relevant welfare benefit plans in which such Company Employee (and dependents) will be eligible 
to participate from and after the Effective Time, to the extent so recognized under such applicable 
Company Benefit Plan. 

(e) Nothing in this Agreement, whether express or implied, shall: (i) confer 
upon any Company Employee or another employee of the Company or any Company Subsidiary, 
or any other Person, any rights or remedies, including any right to employment or continued 
employment for any period or terms of employment, of any nature whatsoever; (ii) be interpreted 
to prevent or restrict Parent, or any Parent Subsidiary, including the Surviving Corporation, from 
modifying or terminating the employment or terms of employment of any Company Employee or 
such other employee including the amendment or termination of any Company Benefit Plan or any 
employee benefit or compensation plan, program or arrangement according to its terms, after the 
Effective Time; or (iii) be treated as an amendment or other modification of any Company Benefit 
Plan or other employee benefit plan or arrangement. 

(0 Upon each of (i) March 1, 2014 and (ii) the earlier to occur of March 1, 
2015 and the date which is 30 days after the Effective Time, the Company or the Surviving 
Corporation shall pay to each Company Employee who participates in an annual incentive plan 
maintained by the Company and continues to be an employee of the Surviving Corporation 
through each such applicable date, a payment in an amount that is consistent with the past practices 
of the Company; provided, that notwithstanding anything to the contrary in this Agreement, in 
calculating the level of attainment of the performance criteria applicable to any such incentive 
compensation, the Company (or the Surviving Corporation) shall exclude any expenses or costs 
associated with or arising as a result of or in connection with the transactions contemplated by this 
Agreement or any non-recurring charges that would not reasonably be expected to have been 
incurred had the transactions contemplated by this Agreement not occurred. 

(g) Notwithstanding any other provisions of this Section 5.8, with respect to 
any Company Employee whose terms and conditions of employment are covered by a collective 
bargaining agreement between the Company or any Company Subsidiary and a labor union, the 
terms and conditions of such employees shall instead be governed by the terms of the applicable 
collective bargaining agreement. The Company and each of the Company Subsidiaries, as 
applicable, shall take or cause to be taken such actions as are required pursuant to the terms of any 



applicable collective bargaining agreement covering employees of the Company or any Company 
Subsidiary in connection with the transactions contemplated hereby. 

Section 5.9 Takeover Laws. If any “moratorium,” “control share acquisition,” “fair 
price,” “business combination” or other anti-takeover Law becomes, or is deemed to be, applicable 
to the Merger, including the acquisition of Shares pursuant thereto, or any other transaction 
contemplated by this Agreement, then each of the Company, Parent, the Company Board and the 
Parent Board shall take all action reasonably available to it and grant such approvals to render such 
Law inapplicable to the foregoing. 

Section 5.10 Indemnification of Directors and Officers. 

(a) For a period beginning at the Effective Time and ending on the sixth (6th) 
anniversary of the Effective Time, the Surviving Corporation shall indemnify and hold harmless 
all past and present directors, officers and employees of the Company or any Company Subsidiary 
to the same extent such Persons are indemnified as of the date of this Agreement by the Company 
or any Company Subsidiary pursuant to applicable Law, the Company Charter, the Company 
By-laws, the articles of incorporation and bylaws, or equivalent organizational or governing 
documents, of any Company Subsidiary, and indemnification agreements, if any, in existence on 
the date of this Agreement with any directors, officers, and employees of the Company or any 
Company Subsidiary, arising out of acts or omissions in their capacity as directors, officers or 
employees of the Company or any Company Subsidiary occurring at or prior to the Effective Time; 
provided, however, that the Surviving Corporation shall indemnify and hold harmless such 
persons to the fbllest extent permitted by applicable Law for acts or omissions occurring in 
connection with the approval, adoption, execution and performance of this Agreement and the 
consummation of the transactions contemplated hereby. The Surviving Corporation shall advance 
expenses (including reasonable legal fees and expenses) incurred in the defense of any claim, 
action, suit, proceeding or investigation with respect to the matters subject to indemnification 
pursuant to this Section 5.10(a) in accordance with the procedures set forth in the Company 
Charter, the Company By-laws, the articles of incorporation and bylaws, or equivalent 
organizational documents, of any Company Subsidiary, and indemnification agreements, if any, in 
existence on the date of this Agreement and filed as an exhibit to a Company SEC Document, 
including any expenses incurred in enforcing such Person’s rights under this Section 5.10, 
regardless of whether indemnification with respect to or advancement of such expenses is 
authorized under the Company Charter, the Company By-laws, the articles of incorporation and 
bylaws, or equivalent organizational documents, of any Company Subsidiary, or such 
indemnification agreements; provided, however, that the director, officer or employee to whom 
expenses are advanced undertakes to repay such advanced expenses to Parent and the Surviving 
Corporation if it is ultimately determined that such director, officer or employee is not entitled to 
indemnification pursuant to this Section 5.1 O(a). Notwithstanding anything herein to the contrary, 
if any claim, action, suit, proceeding or investigation (whether arising before, at or after the 
Effective Time) is made against such persons with respect to matters subject to indemnification 
hereunder on or prior to the sixth (6th) anniversary of the Effective Time, the provisions of this 
Section 5.10(a) shall continue in effect until the final disposition of such claim, action, suit, 
proceeding or investigation. 



(b) For not less than six (6) years from and after the Effective Time, the articles 
of incorporation and bylaws of the Surviving Corporation shall contain provisions no less 
favorable with respect to exculpation, indemnification and advancement of expenses of directors, 
officers and employees of the Company and the Company Subsidiaries for periods at or prior to the 
Effective Time than are currently set forth in the Company Charter and the Company By-laws. 
The indemnification agreements, if any, in existence on the date of this Agreement as disclosed on 
Section 5.10(b) of the Company Disclosure Letter with any of the directors, officers or employees 
of the Company or any Company Subsidiary shall be assumed by the Surviving Corporation, 
without any further action, and shall continue in full force and effect in accordance with their terms 
following the Effective Time. 

(c) For the benefit of the Company’s directors and officers, as of the date of this 
Agreement and as of the Effective Time, the Company shall be permitted, prior to the Effective 
Time, to obtain and fully pay the premium for an insurance and indemnification policy that 
provides coverage for a period of six (6) years from and after the Effective Time for events 
occurring prior to the Effective Time (the “D&O Insurance”) that is substantially equivalent to and 
in any event not less favorable in the aggregate than the Company’s existing policy (true and 
complete copies of which have been previously provided to Parent) or, if substantially equivalent 
insurance coverage is unavailable, the best available coverage; provided, however, that the portion 
of the premium payable in respect of each year of such coverage shall not exceed 300% of the last 
annual premium paid prior to the date of this Agreement (which annual premium is disclosed on 
Section 5.10(c) of the Company Disclosure Letter). If the Company is unable to purchase such 
D&O Insurance prior to the Effective Time, the Surviving Corporation shall, and Parent shall 
cause the Surviving Corporation to, as of the Effective Time, obtain and fblly pay the premium for 
D&O Insurance that is substantially equivalent to and in any event not less favorable in the 
aggregate than the Company’s existing policy (true and complete copies of which have been 
previously provided to Parent); provided, however, that the Surviving Corporation shall not be 
required to pay an annual premium for the D&O Insurance in excess of 300% of the last annual 
premium paid prior to the date of this Agreement; and provided, further, that if the annual premium 
would at any time exceed 300%, the Surviving Corporation shall be obligated to provide the 
maximum available coverage as may be obtained for 300% from an insurance carrier having a 
minimum A.M. Best credit rating of A- or higher. The Surviving Corporation shall maintain such 
policies in full force and effect, and continue to honor the obligations thereunder, for a period of 
not less than six (6) years from and after the Effective Time. 

(d) In the event Parent or the Surviving Corporation (i) consolidates with or 
merges into any other Person and shall not be the continuing or surviving corporation or entity of 
such consolidation or merger or (ii) transfers all or substantially all of its properties and assets to 
any Person, then proper provision shall be made so that such continuing or surviving corporation 
or entity or transferee of such assets, as the case may be, shall assume the obligations set forth in 
this Section 5.10. 

(e) The obligations under this Section 5.10 shall not be terminated or modified 
in such a manner as to adversely affect any past or present directors, officers and employees of the 
Company to whom this Section 5.10 applies without the consent of such affected Person (it being 
expressly agreed that the persons for whose benefit this Section 5.10 applies are express third party 
beneficiaries of this Section 5.1 0). 



Section 5.1 1 Agreements Concerning Merger Sub. Parent hereby guarantees the due, 
prompt and faithful payment, performance and discharge by Merger Sub of, and the compliance by 
Merger Sub with, all of the covenants, agreements, obligations and undertakings of Merger Sub 
under this Agreement in accordance with the terms of this Agreement, and covenants and agrees to 
take all actions necessary or advisable to ensure such payment, performance and discharge by 
Merger Sub hereunder. Parent shall, promptly following execution of this Agreement, approve 
and adopt this Agreement in its capacity as sole shareholder of Merger Sub and deliver to the 
Company evidence of its vote or action by written consent approving and adopting this Agreement 
in accordance with applicable Law and the articles of incorporation and bylaws of Merger Sub. 
During the period from the date of this Agreement through the Effective Time, Merger Sub shall 
not, and Parent shall not permit Merger Sub to, engage in any activity of any nature except as 
provided in or expressly contemplated by this Agreement. 

Section 5.12 Section 16 Matters. Prior to the Effective Time, the Company Board, or an 
appropriate committee of non-employee directors thereof, shall adopt a resolution consistent with 
the interpretive guidance of the SEC so that the disposition by any officer or director of the 
Company who is a covered person of the Company for purposes of Section 16 of the Exchange Act 
(“Section 16”) of Shares or other Equity Interests in the Company (including Company Options, 
Restricted Shares, Restricted Stock Units and Other Equity-Based Awards) pursuant to this 
Agreement and the Merger shall be an exempt transaction for purposes of Section 16. 

Section 5.13 Transfer Taxes. All stock transfer, real estate transfer, documentary, stamp, 
recording and other similar Taxes (including interest, penalties and additions to any such Taxes) 
(“Transfer Taxes”) incurred in connection with the transactions contemplated by this Agreement, 
including the Merger, (other than such Taxes required to be paid by reason of the payment of the 
Merger Consideration to a Person other than the holder of record of the Shares with respect to 
which such payment is made) shall be borne and paid by either Merger Sub or the Surviving 
Corporation (regardless of the Person liable for such Taxes under applicable Law) and the 
Company shall cooperate with Merger Sub and Parent in preparing, executing and filing any Tax 
Returns with respect to such Transfer Taxes. 

Section 5.14 Post-Merger Operations. 

(a) Corporate Offices. The Surviving Corporation shall maintain its 
headquarters in Tucson, Arizona. 

(b) Community Involvement. The Surviving Corporation shall continue to 
support and, where appropriate, enhance (a) existing charitable and community corporate “giving 
programs”, (b) educational, environmental, economic and philanthropic partnerships and (c) 
consumer partnerships. For a period of five (5)  years from closing, the Surviving Corporation 
shall make annual charitable contributions within the communities served by the Surviving 
Corporation’s regulated utility Subsidiaries not less than the level of charitable contributions made 
by the Surviving Corporation and its regulated utility Subsidiaries for the fiscal year that ended 
December 3 1,201 2, and otherwise maintain a level of involvement in community activities in the 
State of Arizona not less than the level of community invohement and related activities carried on 
by the Surviving Corporation and its regulated utility Subsidiaries for the fiscal year that ended 
December 31, 2012. Section 5.14(b) of the Company Disclosure Letter sets forth the aggregate 



dollar amount of charitable contributions made by the Company during the fiscal year ended 
December 31,2012. 

(c) Board of Directors. The Surviving Corporation shall not permit the 
removal of any Person elected to the Board of the Surviving Corporation pursuant to the last 
sentence of Section 1.1 (c) from his or her position as a director of the Surviving Corporation, 
except for cause, until at least the second (2nd) anniversary of the Closing Date and until his or her 
successor is duly qualified and elected. 

(d) Labor Contracts. After the Effective Time, the Surviving Corporation shall 
continue to perform all of the Company’s obligations under and in accordance with the terms of 
the Company’s collective bargaining agreements, subject to any amendments or waivers to such 
contracts as may be agreed by all of the parties thereto. 

(e) In the event the Surviving Corporation (i) consolidates with or merges into 
any other Person and shall not be the continuing or surviving corporation or entity of such 
consolidation or merger or (ii) transfers all or substantially all of its properties and assets to any 
Person, then proper provision shall be made so that such continuing or surviving corporation or 
entity or transferee of such assets, as the case may be, shall assume the obligations set forth in this 
Section 5.14. 

Section 5.15 Transition Planning. Promptly following the date hereof, the Company and 
Parent shall each appoint one or more representatives to a working committee that will be 
responsible for coordinating transition planning and implementation relating to the Merger and 
obtaining regulatory approvals with respect to the transactions contemplated hereby. 

Section 5.16 Changes to Rates or Charges. Excluding annually adjusted regulatory riders, 
the Company shall, and shall cause the Company Subsidiaries to, (i) obtain Parent’s written 
consent prior to initiating any general rate case, (ii) consult with Parent prior to making any 
material changes in the Company’s or the Company Subsidiaries’ rates or charges, standards of 
service or accounting from those in effect on the date of this Agreement or (iii) hrther consult with 
Parent prior to initiating any material proceeding (or filing any amendment thereto), or effecting 
any material agreement, commitment, arrangement or consent, whether written or oral, formal or 
informal, with respect thereto. 

Section 5.17 Ownership of Company Stock. Prior to the Effective Time, none of Parent, 
Merger Sub or any other Parent Subsidiary or any affiliate of any of the foregoing will acquire, 
directly or indirectly, beneficially or of record, any Shares or any other securities convertible into 
or exchangeable or exercisable for, Company Common Stock or any other equity interests of the 
Company or the Company Subsidiaries. 

Section 5.1 8 Financing Cooperation. 

(a) Prior to the Closing, the Company, each Company Subsidiary and each 
Company Representative will provide all cooperation reasonably requested by Ultimate Parent, 
Parent and Merger Sub in connection with the with the capital markets and bank financings to be 
undertaken by the Ultimate Parent in connection with the acquisition contemplated by the Merger 
(each a “Financing” and collectively, the “Financings”), and to use their respective commercially 



reasonable efforts (a) to cause appropriate officers and employees of the Company and each 
Company Subsidiary (i) to be available on a customary basis to meet with prospective lenders, 
rating agencies and investors in presentations, meetings, road shows and due diligence sessions, (ii) 
to assist with the preparation of disclosure documents, offering documents, private placement 
memoranda, bank information memoranda, prospectuses, rating agency presentations, projections 
and similar documents in connection therewith (including permitting the use of the Company’s 
and any Company Subsidiaries’ logo therein), (iii) to provide customary authorization letters to the 
Financing sources authorizing the distribution of information provided by the Company and the 
Company Subsidiaries to prospective Financing sources, (iv) to hrnish Ultimate Parent, Parent 
and Merger Sub and its Financing sources with financial statements and financial and other 
pertinent information regarding the Company and each Company Subsidiary as may be reasonably 
requested by Ultimate Parent, Parent and Merger Sub to consummate the offerings of securities 
contemplated by the Financings at the time that such offerings will be made (including, without 
limitation, such information necessary to prepare a pro forma consolidated balance sheet and 
related pro forma consolidated statement of operations), (v) to take all corporate actions necessary 
and customary to permit the consummation of the Financings and to execute and deliver any 
definitive Financing documentation, security documents, hedging arrangements, customary 
certificates, legal opinions (which may be reasoned, if counsel reasonably believes it cannot give 
the opinion otherwise) or other documents as may be reasonably requested by Ultimate Parent, 
Parent and Merger Sub in connection with the Financings, (vi) to obtain all waivers, consents and 
approvals from other parties to Contracts and Liens to which the Company or any of its 
Subsidiaries is a party or by which any of them or their assets or properties are bound or subject, 
and (vii) to take all other actions necessary to permit the consummation of the Financings and (b) 
to cause the independent certified public accountants of the Company and the Company 
Subsidiaries to provide assistance to Ultimate Parent, Parent and Merger Sub, including providing 
the consents required under applicable securities laws to the use of their audit reports relating to 
the Company and the Company Subsidiaries in a public offering document, participating in 
customary due diligence sessions that may be conducted by the underwriters of any securities 
offering and to provide any necessary “comfort letters” and to prepare and deliver other customary 
documents and instruments. Notwithstanding the foregoing, nothing in this Section 5.18 shall 
require the cooperation or participation of the Company, the Company Subsidiaries or the 
Company Representatives to the extent it would (A) unreasonably interfere with the business or 
operations of the Company or the Company Subsidiaries or otherwise unreasonably interfere with 
the prompt and timely discharge by the Company’s or any Company Subsidiary’s employees of 
their normal duties, (B) cause any representation or warranty in this Agreement to be breached, 
any condition to Closing set forth in Article VI to fail to be satisfied or otherwise cause any breach 
of this Agreement, (C) require the Company or any of the Company Subsidiaries to pay any 
out-of-pocket fees or expenses prior to the Closing that are not promptly reimbursed by the Parent, 
(D) require the Company or any Company Subsidiary to pledge any assets as collateral, or pay any 
commitment or other similar fee or incur any other liability in connection with the Financings 
prior to the Closing, or otherwise involve any binding commitment by the Company or any of the 
Company Subsidiaries unless such commitment is conditioned on the Closing and terminates 
automatically and without liability to the Company or any of the Company Subsidiaries upon the 
termination of this Agreement or (E) cause any director, officer or employee of the Company or 
any of its Subsidiaries to incur any personal liability. Notwithstanding anything to the contrary in 



this Agreement, nothing in this Section 5.18 shall require the Company Board to take any action to 
approve any Financing. 

(b) Parent shall (i) promptly upon request by the Company reimburse the 
Company for all documented reasonable out-of-pocket costs incurred by the Company, the 
Company Subsidiaries or the Company Representatives in connection with the Financings or the 
performance by the Company, the Company Subsidiaries and the Company Representatives of the 
obligations contemplated by this Section 5.1 8 and (ii) indemnify and hold harmless the Company, 
and its Affiliates and Representatives from and against any and all losses, claims, costs, expenses, 
interest, awards, judgments and penalties suffered or incurred by them in connection with the 
arrangement of the Financing or providing any of the information utilized in connection therewith, 
other than to the extent any of the foregoing arises from the willful misconduct, gross negligence 
or willful and material breach of the obligations of the Company, its Affiliates or Representatives 
under this Agreement. 

(c) Parent acknowledges and agrees that, notwithstanding the Company’s 
obligations under this Section 5.18, none of the obtaining of the Financing or any alternative 
financing or the completion of any issuance of securities contemplated by the Financing are a 
condition to the Closing, and reaffirms its obligation to consummate the Transactions irrespective 
and independently of the availability of the Financing or any alternative financing or the 
completion of any such issuance, subject to the applicable conditions set forth in Sections 6.1 and 
6.2. 

ARTICLE VI 
CONDITIONS PRECEDENT 

Section 6.1 Conditions to Obligations of Each Party to Effect the Merger. The 
respective obligations of each party to effect the Merger shall be subject to the satisfaction or 
waiver by a joint action of the parties hereto at or prior to the Effective Time of each of the 
following conditions: 

(a) Company Shareholder Approval. The Company shall have obtained the 
Company Shareholder Approval. 

(b) No Injunction. No federal or state court of competent jurisdiction or other 
Governmental Entity shall have enacted, issued, promulgated, enforced or entered any order, 
decree, judgment, injunction or other ruling or Law (whether temporary, preliminary or 
permanent), in any case which is in effect and which has the effect of making the Merger illegal or 
otherwise prevents or prohibits consummation of the Merger; provided, however, that the 
condition in this Section 6.l(b) shall not be available to any party whose failure to fulfill its 
obligations pursuant to Section 5.2 or Section 5.5 shall have been the cause of, or shall have 
resulted in, such order, decree, judgment, injunction or other ruling. 

(c) Governmental Approvals. The Company Required Governmental 
Approvals shall have been obtained (including the expiration or termination of any applicable 
waiting period, together with any extensions thereof, under the HSR Act) at or prior to the 
Effective Time, and such approvals shall have been Final Orders, and such approvals shall not, and 



no order, action or regulatory condition of a regulatory body shall, impose any terms or conditions 
that, individually or in the aggregate, have or would reasonably be expected to have Regulatory 
Burdensome Effect. For purposes of this Section 6.1 (c), a “Final Order” means an action by the 
relevant Governmental Entity that is legally effective as of the Effective Time and has not been 
reversed, stayed, enjoined, set aside, annulled or suspended, with respect to which any waiting 
period prescribed by Law before the transactions contemplated hereby may be consummated has 
expired (a “Final Order Waiting Period”), and as to which all conditions to the consummation of 
such transactions prescribed by Law have been satisfied. 

(d) CFIUS. Parent and the Company shall have received written confirmation 
from CFIUS that CFIUS has reviewed the information provided to it regarding the Merger and 
based on its review and, where applicable, investigation, and CFIUS has determined that there are 
no unresolved national security concerns with respect to the Merger. 

Section 6.2 Additional Conditions to Obligations of Parent and Merger Sub.The 
obligations of Parent and Merger Sub to effect the Merger are also subject to the satisfaction or 
waiver by Parent at or prior to the Effective Time of each of the following additional conditions: 

(a) Representations and Warranties. (i) Each of the representations and 
warranties of the Company contained in this Agreement (other than the representations and 
warranties of the Company set forth in Sections 3.2(a), 3.2(b), 3.3, clause (a) of Section 3.4, and 
the first sentence of each of Sections 3.2(c) and 32(f)), without regard to materiality or Company 
Material Adverse Effect qualifiers contained within such representations and warranties, shall be 
true and correct as of the date hereof and as of the Effective Time as though made on and as of the 
Effective Time (except that those representations and warranties that address matters only as of a 
particular date need only be true and correct as of such date); provided, however, that the condition 
in this Section 6.2(a)(i) shall be deemed to be satisfied so long as any failures of such 
representations and warranties to be true and correct, individually or in the aggregate, have not had 
and would not reasonably be expected to have a Company Material Adverse Effect; and (ii) the 
representations and warranties of the Company set forth in Sections 3.2(a) and 3.2(b) and the first 
sentence of each of Sections 3.2(c) and Section 3.2(f) shall be true and correct in all respects 
(except for de minimis inaccuracies) and Section 3.3 and clause (a) of Section 3.4 without regard 
to materiality or Company Material Adverse Effect qualifiers contained within such 
representations and warranties, shall be true and correct in all material respects, as of the date of 
this Agreement and as of the Effective Time as though made on and as of the Effective Time 
(except that those representations and warranties that address matters only as of a particular date 
need only be true and correct in all material respects as of such date). Parent shall have received a 
certificate signed on behalf of the Company by an authorized officer of the Company as to the 
satisfaction of the condition in this Section 6.2(a). 

(b) Agreements and Covenants. The Company shall have performed or 
complied in all material respects with all agreements and covenants required by this Agreement to 
be performed or complied with by it on or prior to the Effective Time. Parent shall have received 
a certificate signed on behalf of the Company by an authorized officer of the Company as to the 
satisfaction of the condition in this Section 6.2(b). 



(c) Material Adverse Effect. Since the date of this Agreement, there shall not 
have occurred any Company Material Adverse Effect or any change, event, occurrence, effect or 
development that, individually or in the aggregate, has had or would reasonably be expected to 
result in a Company Material Adverse Effect. 

Section 6.3 Additional Conditions to Obligations of the Company. The obligations of 
the Company to effect the Merger are also subject to the satisfaction or waiver by the Company at 
or prior to the Effective Time of each of the following additional conditions: 

(a) Representations and Warranties. (i) Each of the representations and 
warranties of Parent and Merger Sub contained in this Agreement (other than the representations 
and warranties of Parent set forth in Section 4.2), without regard to materiality qualifiers contained 
within such representations and warranties, shall be true and correct as of the date hereof and as of 
the Effective Time as though made on and as of the Effective Time (except that those 
representations and warranties that address matters only as of a particular date need only be true 
and correct as of such date); provided, however, that the condition in this Section 6.3(a)(i) shall be 
deemed to be satisfied so long as any failures of such representations and warranties to be true and 
correct, individually or in the aggregate, would not reasonably be expected to prevent or materially 
delay or materially impair the ability of Parent and Merger Sub to consummate the Merger and the 
other transactions contemplated by this Agreement; and (ii) the representations and warranties of 
Parent set forth in Section 4.2 shall be true and correct in all respects as of the date of this 
Agreement and as of the Effective Time as though made on and as of the Effective Time (exc.ept 
that those representations and warranties that address matters only as of a particular date need only 
be true and correct in all material respects as of such date). The Company shall have received a 
certificate signed on behalf of the Parent by an authorized officer of Parent as to the satisfaction of 
the condition in this Section 6.3(a). 

(b) Agreements and Covenants. Each of Ultimate Parent, Parent and Merger 
Sub shall have performed or complied in all material respects with all agreements and covenants 
required by this Agreement to be performed or complied with by it on or prior to the Effective 
Time. The Company shall have received a certificate signed on behalf of Parent by an authorized 
officer of Parent as to the satisfaction of the condition in this Section 6.3(b). 

(c) Governmental Approvals. The ACC Approval shall not contain any term 
that has the effect of reducing the Merger Consideration to be received by the holders of Shares in 
their capacity as such, and any Company Required Governmental Approval that would reasonably 
be expected to contain such a term shall have been obtained by Final Order. 

ARTICLE VI1 
TERMINATION, AMENDMENT AND WAIVER 

Section 7.1 Termination. This Agreement may be terminated at any time prior to the 
Effective Time, whether before or after receipt of the Company Shareholder Approval: 

(a) by mutual written consent of Parent and the Company; 

(b) by either the Company or Parent, if the Effective Time shall not have 
occurred on or before December 11,2014 (the “Initial Outside Date”); provided, however, that (i) 



if on the Initial Outside Date the conditions to the Closing set forth in Sections 6.l(c), 6.l(d) and 
6.3(c) shall not have been satisfied, but all other conditions to the Closing shall have been satisfied 
or waived (or shall be capable of being satisfied at the Closing), then the Initial Outside Date shall 
be extended to June 1 1, 201 5 (the “Extended Outside Date”) and (ii) if the Initial Outside Date or 
the Extended Outside Date, as the case may be, shall occur during any Final Order Waiting Period, 
the Initial Outside Date or the Extended Outside Date, as the case may be, shall be extended until 
the third (3rd) Business Day after the expiration of such Final Order Waiting Period; and provided, 
further, that the right to terminate this Agreement under this Section 7.l(b) shall not be available to 
any party if the failure of the Effective Time to occur on or before such date is the result of such 
party having breached or failed to perform any of its representations, warranties, covenants or 
agreements set forth in this Agreement; 

(c) by either the Company or Parent, if the Company Shareholder Approval 
shall not have been obtained upon a vote taken thereon at the Company Shareholder Meeting 
(including any adjournment or postponement thereof); 

(d) by either the Company or Parent, if any court of competent jurisdiction or 
other Governmental Entity shall have issued an order or injunction or taken any other action, in 
each case, permanently enjoining, restraining or prohibiting the Merger, and such order, injunction 
or other action shall have become final and non-appealable (which order, injunction or other action 
the party seeking to terminate this Agreement shall have used its reasonable best efforts to resist, 
resolve or lift, as applicable); 

(e) by Parent, at any time prior to the receipt of the Company Shareholder 
Approval, if (i) the Company Board shall have effected a Change of Company Board 
Recommendation (whether or not in compliance with Section 5.4), or (ii) the Company shall have 
entered into a definitive agreement with respect to a Superior Proposal; 

(f) by the Company, at any time prior to the receipt of the Company 
Shareholder Approval, in accordance with the provisions of Section 5.4(f); provided, however, 
that the Company shall have complied with all of the requirements of Section 5.4(f); 

(g) by Parent, if: (i) (A) the Company has breached or failed to perform any of 
its representations, warranties, covenants or agreements contained in this Agreement, in any case, 
such that a condition contained in Section 6.2(a) or 6.2(b), respectively, is not reasonably capable 
of being satisfied; (B) Parent shall have delivered to the Company written notice of such breach or 
failure to perform; and (C) either such breach or failure to perform is not capable of cure or at least 
30 days shall have elapsed since the date of delivery of such written notice to the Company and 
such breach or failure to perform shall not have been cured; provided, however, that Parent shall 
not be permitted to terminate this Agreement pursuant to this Section 7.1(& if Parent or Merger 
Sub has breached or failed to perform any of its representations, warranties, covenants or 
agreements contained in this Agreement, in any case, such that a condition contained in Section 
6.3(a) or 6.3(b) is not reasonably capable of being satisfied; or (ii) all of the conditions in Sections 
- 6.1 and 6.3 (other than those conditions that by their nature are to be satisfied at the Closing) have 
been satisfied or waived and the Company has failed to effect the Closing pursuant to Section 1.2; 
or 



(h) by the Company, if: (i) (A) Ultimate Parent, Parent or Merger Sub has 
breached or failed to perform any of its representations, warranties, covenants or agreements 
contained in this Agreement, in any case, such that a condition contained in Section 6.3(a) or 
6.3(b), respectively, is not reasonably capable of being satisfied; (B) the Company shall have 
delivered to Parent written notice of such breach or failure to perform; and (C) either such breach 
or failure to perform is not capable of cure or at least 30 days shall have elapsed since the date of 
delivery of such written notice to Parent and such breach or failure to perform shall not have been 
cured; provided, however, that the Company shall not be permitted to terminate this Agreement 
pursuant to this Section 7.l(h)(i) if the Company has breached or failed to perform any of its 
representations, warranties, covenants or agreements contained in this Agreement, in any case, 
such that a condition contained in Section 6.2(a) or 6.2(b) is not reasonably capable of being 
satisfied; or (ii) all of the conditions in Sections 6.1 and 6.2 (other than those conditions that by 
their nature are to be satisfied at the Closing) have been satisfied or waived and Parent and Merger 
Sub have failed to effect the Closing pursuant to Section 1.2. 

Section 7.2 Effect of Termination. 

(a) In the event of termination of this Agreement by either the Company or 
Parent as provided in Section 7.1, this Agreement shall forthwith become void and there shall be 
no liability or obligation on the part of Ultimate Parent, Parent, Merger Sub or the Company or 
their respective Subsidiaries, officers or directors, in either case, except (i) with respect to Section 
5.3(b), this Section 7.2 and Article VIII, or (ii) with respect to any liabilities or damages incurred 
or suffered by a party as a result of the willful and material breach by another party of any of its 
representations, warranties, covenants or agreements set forth in this Agreement. 

In the event that this Agreement is terminated: 

by (A) Parent pursuant to Section 7.l(e), or (B) the Company pursuant to 
Section 7.1(f), then the Company shall pay (or cause to be paid) to Parent, 
within two (2) Business Days following the date of such termination by 
Parent pursuant to clause (A), or prior to or concurrently with such 
termination by the Company pursuant to clause (B), a termination fee of 
$63,900,000 (the “Company Termination Fee”); or 

(A) by (1) either Parent or the Company pursuant to Section 7.l(b) or 
Section 7.l(c) or (2) Parent pursuant to Section 7.l(g), (B) prior to the 
termination pursuant to Section 7.1 (b), the Company Shareholder Meeting 
or the breach of or failure to perform giving rise to Parent’s right to 
terminate under Section 7.1 (&, as the case may be, an Acquisition Proposal 
involving the Company shall have been made to the Company or the 
Company Board or publicly disclosed and, in each case, not withdrawn and 
(C) within twelve (12) months after the termination of this Agreement the 
Company shall have entered into a definitive agreement with respect to, or 
consummated, an Acquisition Proposal, then the Company shall pay to 
Parent, within two (2) Business Days after the earlier of the date the 
Company enters into such definitive agreement or consummates such 
Acquisition Proposal, an amount equal to the Company Termination Fee 



less any Parent Transaction Expenses previously paid in accordance with 
Section 7.2(b)(iii). For purposes of clause “(C)” of this Section 7.2(bXii), 
the term “Acquisition Proposal” shall have the meaning assigned to such 
term in Section 8.4, except that all percentages therein shall be changed to 
“50%’; or 

(iii) (A) by (1) either Parent or the Company pursuant to Section 7.l(b) or 
Section 7.l(c) or (2) Parent pursuant to Section 7.1(~),  and (B) prior to the 
termination pursuant to Section 7.1 (b), the Company Shareholder Meeting 
or the breach or failure to perform giving rise to Parent’s right to terminate 
under Section 7.1 (E), as the case may be, an Acquisition Proposal involving 
the Company shall have been made to the Company or the Company Board 
or publicly disclosed and, in each case, not withdrawn, then the Company 
shall reimburse Parent promptly upon demand, but in no event later than 
three (3) Business Days after the date of such demand, by wire transfer of 
same day funds, for all fees and expenses incurred or paid by or on behalf of 
Parent in connection with the Merger or the other transactions contemplated 
by this Agreement, including all fees and expenses incurred in connection 
with Parent’s equity and debt Financing and fees and expenses of counsel 
(“Parent Transaction Expenses”); provided, however, that the Company 
shall not be obligated to reimburse Parent for Parent Transaction Expenses 
pursuant to this Section 7.2(b)(iii) in excess of $12,500,000 in the 
aggregate. 

(c) Any payment under Section 7.2(b) shall be made by wire transfer of 
immediately available funds to an account designated in writing by Parent. 

(d) Each of the Company, Parent and Merger Sub acknowledges that (i) the 
agreements contained in this Section 7.2 are an integral part of the transactions contemplated by 
this Agreement and (ii) without these agreements, Parent, Merger Sub and the Company would not 
enter into this Agreement. It is acknowledged and agreed that the Company Termination Fee is 
not a penalty, but rather is liquidated damages in a reasonable amount that will compensate Parent 
in the circumstances in which the Company Termination Fee is payable; provided, however, that 
the foregoing shall not limit Parent’s rights with respect to any liabilities or damages incurred or 
suffered by Ultimate Parent, Parent or Merger Sub as a result of the willful and material breach by 
the Company of any of its representations, warranties, covenants or agreements set forth in this 
Agreement (including any such case in which the Company Termination Fee or Parent Transaction 
Expenses is payable pursuant to this Section 7.2, to the extent any such liability or damage suffered 
by Parent exceeds the amount of the Company Termination Fee or Parent Transaction Expenses 
payable pursuant to this Section 7.2, it being the intent that any Company Termination Fee or 
Parent Transaction Expenses shall, to the extent of such payment, serve as credit against and 
off-set any liability or damage suffered by Parent as a result of the willful and material breach by 
the Company of any of its representations, warranties, covenants or agreements set forth in this 
Agreement). In no event shall the Company be required to pay to Parent more than one Company 
Termination Fee pursuant to Section 7.2(b). In the event that any payment required to be made 
pursuant to this Section 7.2 is not paid by the date so required, such amount payable shall bear 
interest at a rate equal to the greater of (i) the current per annum interest rate published by the 



Federal Reserve Board in Federal Reserve Statistical Release H.15 ( 5  19) (Selected Interest Rates) 
as the “bank prime loan” rate and (ii) five percent (5%)  per annum. The unsuccessful party in any 
action to enforce the provisions of this Section 7.2 shall pay all reasonable expenses, including 
reasonable attorneys’ fees, that may be incurred by the successful party to such action. 

Section 7.3 Amendment. This Agreement may be amended by the Company, Parent 
and Merger Sub by action taken by or on behalf of their respective Boards of Directors at any time 
prior to the Effective Time; provided, however, that, after receipt of the Company Shareholder 
Approval, no amendment may be made which, by Law or in accordance with the rules of any 
relevant stock exchange, requires further approval by the Company’s shareholders without 
obtaining such further approval. This Agreement may not be amended except by an instrument in 
writing signed by each of the parties hereto. 

Section 7.4 Waiver. At any time prior to the Effective Time, Parent and Merger Sub, on 
the one hand, and the Company, on the other hand, may (a) extend the time for the performance of 
any of the obligations or other acts of the other, (b) waive any breach of the representations and 
warranties of the other contained herein or in any document delivered pursuant hereto and (c) 
waive compliance by the other with any of the covenants or conditions contained herein; provided, 
however, that after receipt of the Company Shareholder Approval, there may not be any extension 
or waiver of this Agreement which decreases the Merger Consideration or which adversely affects 
the rights of the Company’s shareholders hereunder without the approval of such shareholders at a 
duly convened meeting of the Company’s shareholders called to obtain approval of such extension 
or waiver. Any such extension or waiver shall be valid only if set forth in an instrument in writing 
signed by the party or parties to be bound thereby, but such extension or waiver or failure to insist 
on strict compliance with an obligation, covenant, agreement or condition shall not operate as a 
waiver of, or estoppel with respect to, any subsequent or other failure. 

ARTICLE VI11 
GENERAL PROVISIONS 

Section 8.1 Non-Survival of Representations and Warranties. None of the 
representations and warranties contained in this Agreement or in any instrument delivered 
pursuant to this Agreement shall survive the Effective Time. Except for any covenant or 
agreement that by its terms contemplates performance after the Effective Time, none of the 
covenants and agreements of the parties contained this Agreement shall survive the Effective 
Time. 

Section 8.2 Fees and Expenses. Subject to Section 5.13 and Section 7.2, whether or not 
the Merger is consummated, all fees and expenses incurred by the parties hereto shall be borne 
solely and entirely by the party which has incurred the same; provided, however, that all fees and 
expenses associated with filings made pursuant to the HSR Act shall be paid by Parent. 

Section 8.3 Notices. Any notices, consents, approvals, demands, requests or other 
communications required or permitted under, or otherwise given in connection with, this 
Agreement shall be in writing and delivered either in person, by Federal Express (or other reliable 
overnight courier), by registered or certified mail, or by facsimile transmission or electronic mail, 
and shall be deemed to have been duly given (a) upon receipt, if delivered personally or by Federal 



Express (or other reliable overnight courier), with overnight delivery and with acknowledgement 
of receipt requested, (ii) three (3) Business Days after mailing, if mailed by registered or certified 
mail (postage prepaid, return receipt requested) or (iii) on the Business Day the transmission is 
made, when transmitted by facsimile or electronic mail (provided, that the same is sent by Federal 
Express (or other reliable overnight courier) for delivery on the next succeeding Business Day, 
with acknowledgment of receipt requested), to the address specified below for the recipient party, 
in each case as follows (or, in each case, at or to such other address or telecopier number for the 
recipient party as shall be specified by notice from such party given pursuant to this Section 8.3): 

If to Parent or Merger Sub, addressed to it at: 

c/o Fortis Inc. 
The Fortis Building, 139 Water Street, Suite 1201 
P.O. Box 8837 
St. John’s, Newfoundland A1B 3T2 
Canada 
Fax: (709) 737-5307 
Attention: Ronald W. McCabe 
E-mail: RMcCabe@fortisinc.com 

with a copy to (for information purposes only): 

White & Case LLP 
1 155 Avenue of the Americas 
New York, New York 10036 
Fax: (212) 354-81 13 
Attention: Earle H. O’Donnell 

E-mail: EOdonnell@whitecase.com 
John M Reiss 

JReiss@WhiteCase.com 

If to the Company, addressed to it at: 

UNS Energy Corporation 
88 E. Broadway Blvd. 
HQE90 1 
Tucson, Arizona 85701 
Fax: (520) 884-3612 
Attention: Todd Hixon 

E-mail: thixon@tep.com 
Vice President & General Counsel 
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with copies to (for information purposes only): 

Baker Botts L.L.P. 
30 Rockefeller Plaza 
New York, New York 101 12 
Fax: (212) 259-2557 
Attention: William S.  Lamb 

E-mail: bill.lamb@bakerbotts.com 
Michael Didriksen 

michael.didriksen@bakerbotts.com 

Section 8.4 Certain Definitions. For purposes of this Agreement, the term: 

“A.A.C.” means the Arizona Administrative Code, which comprise the rules of the State of 
Arizona. 

“Acceptable Confidentiality Agreement” means a confidentiality agreement that contains 
confidentiality provisions of the relevant third party that has made an Acquisition Proposal that are 
no less favorable in the aggregate to the Company than those contained in the Confidentiality 
Agreement, except that the Company shall be permitted to enter into a less favorable 
confidentiality agreement, provided that the terms of the Confidentiality Agreement are deemed 
modified to the same extent; and provided, further, that such Acceptable Confidentiality 
Agreement does not in any way restrict the Company from complying with its obligations under 
this Agreement, including with respect to the Company’s disclosure obligations to Parent under 
this Agreement with respect to any Acquisition Proposal. 

“Acquisition Proposal” means any inquiry, offer, indication of interest or proposal 
(whether or not in writing) from, or public announcement by, any Person relating to any 
transaction or series of transactions involving (a) any merger, consolidation, share exchange, 
business combination, reorganization, recapitalization, liquidation, dissolution or other similar 
transaction involving the Company, (b) any sale, lease, license or other disposition, directly or 
indirectly (including by way of merger, consolidation, share exchange, business combination, 
reorganization, recapitalization, liquidation, dissolution, joint venture, sale of Equity Interests, or 
any other economic interest, in the Company or a Company Subsidiary or otherwise), of assets of 
the Company or the Company Subsidiaries representing 20% or more of the consolidated revenues, 
net income or assets of the Company and the Company Subsidiaries, taken as a whole, (c) issuance, 
sale or other disposition, directly or indirectly, of Equity Interests representing 20% or more of the 
voting power of the Company, (d) any direct or indirect acquisition of securities, tender offer or 
exchange offer or other similar transaction that, if consummated, would result in any Person or 
“group” (as defined in the Exchange Act) of Persons, directly or indirectly acquiring beneficial or 
record ownership of more than 20% of the Shares then outstanding or (e) combination of the 
foregoing (in each case, other than the Merger). 

“affiliate” means, with respect to any Person, any other Person that directly or indirectly, 
through one or more intermediaries, controls, is controlled by, or is under common control with, 
the first-mentioned Person. 

mailto:bill.lamb@bakerbotts.com
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“Aggregate Merger Consideration” means the product of the Merger Consideration and the 
number of Shares issued and outstanding immediately prior to the Effective Time (other than 
Shares to be cancelled in accordance with Section 2.l(b) and Restricted Shares). 

“A.R.S.” means the Arizona Revised Statutes, which comprise the statutory laws of the 
State of Arizona. 

“Business Day” means any day, other than a Saturday or Sunday or a day on which banks 
are required or authorized by Law to close in New York, New York, the Province of Ontario, 
Canada or the Province of Newfoundland and Labrador, Canada. 

“C.F.R.” means the Code of Federal Regulations as published in the Federal Register by 
the departments and agencies of the US.  Government. 

“Code” means the Internal Revenue Code of 1986, as amended. 

“Company Equity Award” means Company Options, Restricted Shares, Restricted Stock 
Units, Other Equity-Based Awards or any other equity-based compensation awards of the 
Company. 

“Companv Material Adverse Effect” means any fact, change, event, circumstance, 
occurrence, effect or development that is materially adverse to (i) the business, assets, liabilities, 
financial condition or results of operations of the Company and the Company Subsidiaries, taken 
as a whole, or (ii) the ability of the Company to consummate the transactions contemplated by this 
Agreement or to perform its obligations under this Agreement on a timely basis in accordance with 
the terms of this Agreement and applicable Law; provided, however, that none of the following 
shall be deemed in themselves, either alone or in combination, to constitute, and none of the 
following shall be taken into account in determining whether there has been or will be, a Company 
Material Adverse Effect, except, in the case of clauses (a), (b), (e), (f), (g), (h) , (i) and (j), to the 
extent such fact, change, event or development has a disproportionate effect on the Company and 
the Company Subsidiaries, taken as a whole, compared with other Persons operating in the natural 
gas and electric utility industries: (a) any change affecting the general economy or political, 
regulatory, business, economic, financial, credit or capital market conditions in the United States, 
including interest rates or exchange rates, or any changes therein; (b) any change affecting the 
national, regional, state or local wholesale or retail markets for natural gas or electric power or the 
national, regional, state or local electric or natural gas transmission or distribution systems; (c) any 
change attributable to the execution or announcement of this Agreement, or the pendency of the 
transactions contemplated hereby, including any change attributable to the proceeding in 
connection with the application for the ACC Approval (but without limiting the application of 
Section 5.5(c) hereof), any reduction in sales resulting therefrom, any adverse change in supplier, 
distributor, employee, financing source, shareholder, partner or similar relationships resulting 
therefrom or any change in the credit rating of the Company or any Company Subsidiary resulting 
therefrom; (d) any action taken, or failure to act, at the written request of Parent or Merger Sub; (e) 
acts of war (whether or not declared), the commencement, continuation or escalation of a war, acts 
of armed hostility, sabotage or terrorism or other international or national calamity or any material 
worsening of such conditions threatened or existing as of the date of this Agreement; (0 any 
change in national, regional, state or local wholesale or retail electric power and capacity or natural 



gas prices or in the market price for commodities; (8) any hurricane, earthquake, flood or other 
natural disasters or acts of God; (h) any change resulting from weather conditions or customer use 
patterns; (i) any adoption, proposal or implementation of, or change in, any applicable Law after 
the date hereof or any interpretation thereof by any Governmental Entity; (i) any change in GAAP 
after the date hereof or any interpretation thereof by any Governmental Entity; (k) any failure by 
the Company to meet any estimates of revenues, earnings, projections or other economic 
performance, whether published, internally prepared or provided to Parent and any Parent 
Representatives; or (1) any change in the price or trading volume of the Company Common Stock 
on the New York Stock Exchange or any suspension of trading in securities generally on the New 
York Stock Exchange; provided, however, that with respect to clauses (k) and (1)’ it is understood 
that the facts and circumstances giving rise to such failure or change may be deemed to constitute, 
and may be taken into account in determining whether there has been, a Company Material 
Adverse Effect if such facts and circumstances are not otherwise described in clauses (a)-(i) of this 
definition. 

“Company Shareholder Meeting” means a duly convened meeting of the Company’s 
shareholders called to obtain the Company Shareholder Approval, or any valid adjournment or 
postponement thereof made in accordance with this Agreement. 

“Contract” means any agreement, contract, lease (whether for real or personal property), 
power of attorney, note, bond, mortgage, indenture, deed of trust, loan, evidence of indebtedness, 
letter of intent, purchase order, letter of credit, settlement agreement, franchise agreement, 
covenant not to compete, employment agreement, license, purchase and sales order or other legal 
commitment to which a Person is a party or to which the properties or assets of such Person are 
subject . 

“control” (including the terms “controlled by” and “under common control with”) means 
the possession, directly or indirectly, of the power to direct or cause the direction of the 
management or policies of a Person, whether through the ownership of Equity Interests, by 
Contract or otherwise. 

“Environmental Laws” means all applicable federal, state or local Laws (including the 
common law), statutes, ordinances and regulations which (a) regulate or relate to the protection or 
clean up of the environment, the protection of human health or worker safety (to the extent related 
to the exposure to Hazardous Substances) or the use, treatment, storage, transportation, handling, 
disposal or release of Hazardous Substances or (b) impose liability or responsibility with respect to 
any of the foregoing, including the Comprehensive Environmental Response, Compensation and 
Liability Act (42 U.S.C. 4 9601 et seq.), or any other law of similar effect. 

“Environmental Permits” means any permit, approval, identification number, license and 
other authorization required under any applicable Environmental Law. 

“Equity Interest” means any share, capital stock, partnership, membership, voting security 
or similar interest in any Person, and any option, warrant, right or security (including debt 
securities) convertible, exchangeable or exercisable therefor. 



“ERISA Affiliate” means any trade or business (whether or not incorporated) that, together 
with the Company or any Company Subsidiary or Parent or any Parent Subsidiary, as applicable, is 
treated as a single employer under Section 414(b) or (c) of the Code or, solely for purposes of 
Section 302 of ERISA and Section 412 of the Code, is treated as a single employer under Section 
414 of the Code. 

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules 
and regulations promulgated thereunder. 

“GAAP” means generally accepted accounting principles as applied in the United States. 

“Governmental Entity” means any national, federal, state, county, municipal or local 
government, or other political subdivision thereof, and any entity exercising executive, legislative, 
judicial, regulatory, taxing or administrative functions of or pertaining to government, including, 
for the avoidance of doubt, the North American Electric Reliability Corp. in its capacity as the 
FERC-certified Electric Reliability Organization and the Western Electricity Coordinating 
Council. 

“Hazardous Substances” means any toxic, reactive, corrosive, ignitable or flammable 
chemical, or chemical compound, or hazardous substance, material or waste, whether solid, liquid 
or gas that is subject to regulation, control or remediation under any Laws regulating or relating to 
the protection or clean up of the environment or the protection of human health or worker safety. 

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as 
amended, and the rules and regulations promulgated thereunder. 

“Indebtedness” of any Person means and includes each of the following: (a) any 
indebtedness for borrowed money or indebtedness issued or incurred in substitution or exchange 
for indebtedness for borrowed money, (b) any obligations evidenced by bonds, debentures, notes 
or other similar instruments, (c) any obligations to pay the deferred purchase price of property or 
services, except trade accounts payable and other current liabilities arising in the ordinary course 
of business, (d) any obligations as lessee under capitalized leases, “synthetic” leases or conditional 
sale or other title retention agreements, (e) any obligations, contingent or otherwise, under 
acceptance credit, letters of credit or similar facilities that have been drawn, (f) obligations under 
any interest rate, currency or other hedging agreements, or (g) any guaranty, keep well agreement 
or other agreement to maintain any financial condition of another person or any arrangement 
having the economic effect of any of the foregoing. 

“Intellectual Property” means all U.S. (a) patents and patent applications, (b) trademarks, 
service marks, trade dress, logos, Internet domain names, trade names and corporate names, 
whether registered or unregistered, and the goodwill associated therewith, together with any 
registrations and applications for registration thereof, (c) copyrights and rights under copyrights, 
whether registered or unregistered, and any registrations and applications for registration thereof, 
(d) trade secrets and other rights in know-how and confidential or proprietary information, 
including any technical data, specifications, techniques, inventions and discoveries, (e) rights of 
privacy and rights of publicity, and (f) all other intellectual property rights recognized by 
applicable Law enforceable in the U.S. 



“IT Assets” means all computers, computer software, hardware, firmware, middleware, 
servers, source code, object code, development tools, workstations, routers, hubs, switches, data 
communications lines, websites, data, and all other information technology equipment, and all 
associated documentation (a) owned by the Company or one of the Company’s Subsidiaries or (b) 
which the Company or one of the Company’s Subsidiaries uses, including any and all outsourced 
or cloud computing based arrangements. 

“m’ means the United States Internal Revenue Service. 

“knowledrze” means (i) with respect to the Company, the actual knowledge of the 
individuals listed in Exhibit A-1 hereto after reasonable inquiry of those employees of the 
Company or the Company Subsidiaries known to such individuals to have specialized knowledge 
of the subject matter of the applicable representation or warranty and (ii) with respect to the Parent, 
the actual knowledge of the individuals listed in Exhibit A-2 hereto. 

‘‘W’ means any federal, state, local or foreign law, statute, code, ordinance, rule, 
regulation, order, judgment, writ, stipulation, award, injunction or decree, including for the 
avoidance of doubt, reliability standards developed and enforced by the North American Electric 
Reliability Council in its capacity as the FERC-certified Electric Reliability Organization or the 
Western Electricity Coordinating Council. 

“Lien“ means any lien, claim, mortgage, defect of title, conditions, preemption right, 
debenture, indenture, hypothecation, license to third parties, equity, charge, pledge, conditional or 
installment sale agreement, encumbrance, covenant, restriction, option, right of first refusal, 
easement, security interest, deed of trust, right-of-way, encroachment, community property 
interest or other claim or restriction of any nature (contingent or otherwise), whether voluntarily 
incurred or arising by operation of Law. 

“Parent Subsidiary” means any Subsidiary of Parent. 

“Permitted Lien” means (i) Liens specifically reflected or reserved against or otherwise 
disclosed in the Company Financial Statements; (ii) mechanics’, materialmen’s, warehousemen’s, 
carriers’, workers’ or repairmen’s Liens arising or incurred in the ordinary course that are not 
material in amount or effect on the business of the Company and the Company Subsidiaries; (iii) 
Liens for Taxes (x) not yet due and payable or (y) being contested in good faith by appropriate 
proceedings and in each case of clause (x) and (y) for which adequate reserves, to the extent 
required in accordance with GAAP, are reflected in the Company Financial Statements; (iv) with 
respect to real property, easements, quasi-easements, licenses, covenants, rights-of-way, rights of 
re-entry or other similar restrictions, including any other agreements, conditions or restrictions that 
would be shown by a current title report and which do not materially impair the owner of such 
property’s ability to use the property as currently used; and (v) encumbrances that would not 
materially impair the conduct of the business of the Company and its Subsidiaries, or the use or 
value of the relevant asset. 

“Person” means an individual, corporation, limited liability company, partnership, 
association, trust, unincorporated organization, other entity or “person” (as defined in Section 
13(d)(3) ofthe Exchange Act). 



“Proxy Statement” means a proxy statement relating to the approval and adoption of this 
Agreement by the Company’s shareholders and any amendments or supplements thereto. 

“Release” means disposing, discharging, injecting, spilling, leaking, leaching, dumping, 
emitting, escaping, emptying and seeping into or upon any land or water or air or otherwise 
entering the environment. 

“Remedial Action” means all action to (a) clean up, remove, treat or handle in any other 
way Hazardous Substances in the environment, (b) prevent the Release of Hazardous Substances 
so that they do not migrate, endanger or threaten to endanger public health or the environment, or 
(c) perform preliminary assessments, site investigations, remedial investigations, remedial actions, 
feasibility studies, corrective actions, closures and post-remedial or post-closure studies, 
investigations, operations, maintenance, reporting and monitoring. 

“Renewable Energy Credits” has the meaning set forth in A.A.C. R14-2-1801 et seq. 
(Renewable Energy Standard and Tariff). 

“Renewable Portfolio Standard” means the Annual Renewable Energy Requirement, 
which shall have the meaning set forth in A.A.C. R14-2-1801 et seq. (Renewable Energy Standard 
and Tariff). 

‘‘E’ means the U.S. Securities and Exchange Commission. 

“Securities Act” means the Securities Act of 1933, as amended, and the rules and 
regulations promulgated thereunder. 

“Subsidiary” of Parent, the Company or any other Person means any corporation, 
partnership, limited liability company, joint venture or other legal entity of which Parent, the 
Company or such other Person, as the case may be (either alone or through or together with any 
other Subsidiary), owns, directly or indirectly, a majority of the voting power of the Equity 
Interests representing the right to vote for the election of the board of directors or other governing 
body of such corporation, partnership, limited liability company, joint venture or other legal entity. 

“Superior Proposal” means any bona fide written Acquisition Proposal (except that all 
percentages therein shall be changed to “50%’) made by a third party that, in the good faith 
judgment of the Company Board, after consultation with its financial advisors and outside counsel, 
taking into account all the terms and conditions of such proposal that the Company Board deems 
relevant (including, but not necessarily limited to, the (i) legal terms and conditions, (ii) 
conditions to closing, (iii) financial provisions, (iv) regulatory conditions and other undertakings 
relating to the Company’s and the Company Subsidiary’s customers, employees and other 
constituencies, (v) probable timing, (vi) likelihood of consummation (including whether such 
Acquisition Proposal is contingent on receipt of third party financing or is terminable by the 
acquiring third party upon payment of a termination fee) and (vii) other aspects of the proposal, as 
well as any changes to the terms of this Agreement committed to by Parent in response to such 
proposal or otherwise), is more favorable to the Company than the Merger. 

“Tax Return” means any report, return (including information return), claim for refund, 
election, estimated tax filing or declaration required to be supplied to any Governmental Entity or 



domestic or foreign taxing authority with respect to Taxes, including any schedule or attachment 
thereto, and including any amendments thereof. 

“Taxes” means (a) any federal, state, local or foreign taxes, assessments, duties, levies, or 
other similar governmental charges, including taxes based on or measured by value, worth, capital, 
income, receipts, profits, sales or other business activity, or a tax imposed in lieu thereof, including 
withholding of any of the foregoing and collection of sales taxes, franchise, profits, capital gains, 
capital stock, transfer, sales, use, occupation, property, excise, severance, windfall profits, stamp, 
license, payroll, withholding, fuels, ad valorem and other taxes, assessments, duties, levies or other 
similar governmental charges of any kind whatsoever (whether payable directly or by withholding 
and whether or not requiring the filing of a Tax Return), all estimated taxes, deficiency 
assessments, and (b) any interest, penalty or addition to any of the foregoing. 

“U.S.C.” means the Code of the Laws of the U.S. 

Section 8.5 Terms Defined Elsewhere. The following terms are defined elsewhere in 
this Agreement, as indicated below: 

“Agreement” 
“ABCA” 
“ACC” 
“ACC Approval” 
“ADEO” 
“Articles of Merger” 
“Benefit Protection Period” 
“Book-Entry Shares” 
“Certificate” 
“CFIUS” 
“Change of Company Board Recommendation” 
“Closing Date” 
“Closing” 
“Company” 
“Company Benefit Plan” 
“Company Board” 
“Company Board Recommendation” 
“Company By-laws’’ 
“Company Charter” 
“Company Common Stock” 
“Company Disclosure Letter” 
“Company Employees” 
“Company Equity Plans” 
“Company Financial Statements” 
“Company Insurance Policies” 
“Company Joint Venture Agreements” 
“Company Joint Venture Entity” 
“Company Joint Venture Securities” 
“Company Leased Real Property” 

Preamble 
Section 1.1 (a) 
Section 1.2 
Section 3.5(d) 
Section 5.5(e)(iii) 
Section 1.2 
Section 5.8(a) 
Section 2.2(b)(ii) 
Section 2.l(a) 
Section 3.5(g) 
Section 5.4(d)(iii) 
Section 1.2 
Section 1.2 
Preamble 
Section 3.12(a) 
Recitals 
Section 5.2(c) 
Section 3.1 (b)(ii) 
Section 3.1 (b)(i) 
Section 2.1 (a) 
Article 111 
Section 5.8(a) 
Section 2.3(a)(i) 
Section 3.7 
Section 3.22 
Section 3.l(d) 
Section 3.l(d)(i) 
Section 3.l(d)(ii) 
Section 3.16(b)(i) 



“Company Option” 
“Company Owned Real Property” 
“Company Permits” 
“Company Preferred Stock” 
“Company Real Property” 
“Company Real Property Leases” 
“Company Representatives” 
“Company Required Governmental Approvals” 
“Company Scheduled Contract” 
“Company SEC Documents” 
“Company Shareholder Approval” 
“Company Subsidiary” 
“Company Termination Fee” 
“Confidentiality Agreement” 
“D&O Insurance” 
“Dodd-Frank Act” 
“DPA” 
“Effective Time” 
“ERISA” 
“Exchange Fund” 
“Extended Outside Date” 
“FCC“ 
“FERC” 
“FERC Approval” 
“Final Order” 
“Final Order Waiting Period” 
“Financing” 
“FPA” 
“Initial Outside Date” 
“Merger” 
‘‘Merger Consideration” 
“Merger Sub” 
“Net Position” 
“Notice of Change of Recommendation” 
“Notice of Superior Proposal” 
“Option Payments” 
“Other Equity-Based Award” 
“Parent” 
“Parent Board” 
“Parent Disclosure Letter” 
“Parent Representatives” 
“Parent Transaction Expenses” 
“Paying Agent” 
“PBGC” 
“PUHCA” 
“PURPA” 

Section 2.3(a)(i) 
Section 3.16(a) 
Section 3.6(a) 
Section 3.2(a) 
Section 3.16(c) 
Section 3.16(b) 
Section 5.3(a) 
Section 3 3 d )  
Section 3.14(b) 
Section 3.7 
Section 3.23 
Section 3.1 (c) 
Section 7.2(b)(i) 
Section 5.3(b) 
Section 5.10(c) 
Section 3.28 
Section 3.5(g) 
Section 1.2 
Section 3.12(a) 
Section 2.2(a) 
Section 7.l(b)(i) 
Section 3.5(h) 
Section 3.5(d) 
Section 3.5(d) 
Section 6.1 (c) 
Section 6.1 (c) 
Section 5.18 
Section 3.25(a) 
Section 7.l(b) 
Recitals 
Section 2.l(a) 
Preamble 
Section 3.28 
Section 5.4(e)(i) 
Section 5.4(f)(ii) 
Section 2.3 (a)( i) 
Section 2.3(a)(iii) 
Preamble 
Recitals 
Article IV 
Section 5.3(a)(i) 
Section 7.2(b)(iii) 
Section 2.2(a) 
Section 3.12(e)(iv) 
Section 3.25(a) 
Section 3.25(a)(ii) 



“Regulatory Burdensome Effect” 
“Restricted Share” 
“Restricted Stock Units” 
“Sarbanes-Oxley Act” 
“Section 16” 
“Shares” 
“Single Employer Plan” 
“Surviving Corporation” 
“TEP” 
“TEP Common Stock” 
“TEP Preferred Stock” 
“Trading Guidelines” 
“Transfer Taxes” 
“Ultimate Parent” 
“UNS Electric” 
“UNS Gas” 
“Utility Subsidiaries” 
“VEB A” 
“WARN” 

Section 5.5(c) 
Section 2.3(a)(ii) 
Section 2.3(a)(iii) 
Section 3.7 
Section 5.12 
Section 2.l(a) 
Section 3.12(e) 
Section 1.1 (a) 
Section 3.2(a) 
Section 3.2(a)(i) 
Section 3.2(a)(ii) 
Section 3.28 
Section 5.13 
Preamble 
Section 3.25(a) 
Section 3.25(a) 
Section 3.25(a) 
Section 3.12(a) 
Section 3.13(a) 

Section 8.6 Headings. The headings contained in this Agreement are for reference 
purposes only and shall not affect in any way the meaning or interpretation of this Agreement. 

Section 8.7 Severability. If any term or other provision of this Agreement is invalid, 
illegal or incapable of being enforced by any rule of Law or public policy, all other conditions and 
provisions of this Agreement shall nevertheless remain in full force and effect so long as the 
economic or legal substance of the transactions contemplated hereby is not affected in any manner 
materially adverse to any party. Upon such determination that any term or other provision is 
invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in good faith to 
modify this Agreement so as to effect the original intent of the parties as closely as possible in an 
acceptable manner to the end that the transactions contemplated hereby are fulfilled to the extent 
possible. 

Section 8.8 Entire Agreement. This Agreement (together with the Exhibits, Company 
Disclosure Letter, Parent Disclosure Letter and the other documents delivered pursuant hereto) 
and the Confidentiality Agreement constitute the entire agreement of the parties and supersede all 
prior agreements and undertakings, both written and oral, among the parties, or any of them, with 
respect to the subject matter hereof. 

Section 8.9 Assignment. Neither this Agreement nor any of the rights, interests or 
obligations under this Agreement shall be assigned or transferred, in whole or in part, by operation 
of Law or otherwise by any of the parties hereto without the prior written consent of the other 
parties, except that Parent or Merger Sub may transfer or assign its rights and obligations under 
this Agreement, in whole or from time to time in part, to (i) one or more direct or indirect 
wholly-owned Subsidiaries of Ultimate Parent at any time and (ii) after the Effective Time, to any 
Person; provided, that no such transfer or assignment shall relieve Ultimate Parent, Parent or 
Merger Sub from any of its obligations hereunder or make it more difficult for Ultimate Parent to 



comply with its obligations under the Ultimate Parent guarantee set forth in Section 8.15. Any 
assignment or transfer in violation of the preceding sentence shall be void. 

Section 8.10 Parties in Interest. This Agreement shall be binding upon and inure solely 
to the benefit of each party hereto and their respective successors and assigns, and nothing in this 
Agreement, express or implied, is intended to or shall confer upon any other Person any right, 
benefit or remedy of any nature whatsoever under or by reason of this Agreement, other than: (a) 
any Persons entitled to indemnification under the provisions of Section 5.10, with respect to such 
provisions, who shall be entitled to enforce their rights under this Agreement as third-party 
beneficiaries; (b) the shareholders of the Company, in the event of a termination of this Agreement 
as a result of a breach of this Agreement by Parent or Merger Sub, subject to Section 7.2(a), with 
respect to the lost opportunity to receive the Merger Consideration pursuant to this Agreement; 
provided, however, that the rights granted pursuant to this clause (b) shall only be enforceable by 
the Company on behalf of the shareholders of the Company (and not directly by any such 
shareholder) (it being understood and agreed that any and all interests in such claims shall attach to 
the Shares and subsequently trade and transfer therewith and, consequently, any damages, 
settlements or other amounts recovered or received by the Company with respect to such claims 
(net of expenses incurred by the Company in connection therewith) may, in the Company’s sole 
and absolute discretion, be (i) distributed, in whole or in part, by the Company to the holders of 
Shares of record as of any date determined by the Company or (ii) retained by the Company for the 
use and benefit of the Company on behalf of its shareholders in any manner the Company deems 
fit); and (c) the shareholders of the Company, after the Effective Time, with respect to the right of 
such shareholders to receive Merger Consideration for any Share such shareholder holds. 

Section 8.1 1 Mutual Drafting; Interpretation. Each party hereto has participated in the 
drafting of this Agreement, which each party acknowledges is the result of extensive negotiations 
between the parties. If an ambiguity or question of intent or interpretation arises, this Agreement 
shall be construed as if drafted jointly by the parties, and no presumption or burden of proof shall 
arise favoring or disfavoring any party by virtue of the authorship of any provision. For purposes 
of this Agreement, whenever the context requires: (i) the singular number shall include the plural, 
and vice versa; (ii) the masculine gender shall include the feminine and neuter genders; (iii) the 
feminine gender shall include the masculine and neuter genders; and (iv) the neuter gender shall 
include masculine and feminine genders. As used in this Agreement, the words “include” and 
“including,” and variations thereof, shall not be deemed to be terms of limitation, but rather shall 
be deemed to be followed by the words “without limitation.” Except as otherwise indicated, all 
references in this Agreement to “Sections” and “Exhibits,” are intended to refer to Sections of this 
Agreement and Exhibits to this Agreement. All references in this Agreement to “$’ are intended to 
refer to U.S. dollars. Unless otherwise specifically provided for herein, the term “or” shall not be 
deemed to be exclusive. The words “hereof,” “herein” and “hereunder” and words of similar 
import, when used in this Agreement, refer to this Agreement as a whole and not to any particular 
provision of this Agreement. 

Section 8.12 Governing Law: Consent to Jurisdiction; Waiver of Trial by Jurv. 

(a) Except to the extent the ABCA is mandatorily applicable to the Merger, this 
Agreement shall be governed by, and construed in accordance with the Laws of the State of 



Delaware without regard to Laws that may be applicable under conflicts of laws principles that 
would cause the application of the Laws of any jurisdiction other than the State of Delaware. 

(b) Each of the parties hereto hereby irrevocably and unconditionally submits, 
for itself and its property, to the exclusive jurisdiction of the Delaware Court of Chancery and any 
appellate court from therefrom in the State of Delaware (or, if the Delaware Court of Chancery 
declines to accept jurisdiction over a particular matter, any state or federal court within the State of 
Delaware and any appellate court from any thereof) in any action or proceeding arising out of or 
relating to this Agreement or the agreements delivered in connection herewith or the transactions 
contemplated hereby or thereby or for recognition or enforcement of any judgment relating hereto 
or thereto, and each of the parties hereby irrevocably and unconditionally (i) agrees not to 
commence any such action or proceeding except in such court, (ii) agrees that any claim in respect 
of any such action or proceeding may be heard and determined in such court, (iii) waives, to the 
fullest extent it may legally and effectively do so, any objection which it may now or hereafter 
have to the laying of venue of any such action or proceeding in such court, and (iv) waives, to the 
fullest extent permitted by Law, the defense of an inconvenient forum to the maintenance of such 
action or proceeding in such court located in Delaware. Each of the parties hereto agrees that a 
final judgment in any such action or proceeding shall be conclusive and may be enforced in other 
jurisdictions by suit on the judgment or in any other manner provided by Law. Each party to this 
Agreement irrevocably consents to service of process in the manner provided for notices in 
Section 8.3. Nothing in this Agreement will affect the right of any party to this Agreement to serve 
process in any other manner permitted by Law. 

(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 
CONTROVERSY WHICH MAY ARISE UNDER THIS AGREEMENT IS LIKELY TO 
INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE IT HEREBY 
IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A 
TRIAL BY JURY IN RESPECT OF ANY LITIGATION DIRECTLY OR INDIRECTLY 
ARISING OUT OF OR RELATING TO THIS AGREEMENT AND ANY OF THE 
AGREEMENTS DELIVERED IN CONNECTION HEREWITH OR THE TRANSACTIONS 
CONTEMPLATED HEREBY OR THEREBY. EACH PARTY CERTIFIES AND 
ACKNOWLEDGES THAT (I) NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY 
OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH 
OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE 
FOREGOING WAIVER, (11) IT UNDERSTANDS AND HAS CONSIDERED THE 
IMPLICATIONS OF THE FOREGOING WAIVER, (111) IT MAKES THE FOREGOING 
WAIVER VOLUNTARILY, AND (IV) IT HAS BEEN INDUCED TO ENTER INTO THIS 
AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND 
CERTIFICATIONS IN THIS SECTION 8.12(c). 

Section 8.13 Counterparts. This Agreement may be executed in two or more counterparts, 
and by the different parties hereto in separate counterparts, each of which when executed shall be 
deemed to be an original but all of which taken together shall constitute one and the same 
agreement. The exchange of a fully executed Agreement (in counterparts or otherwise) by 
facsimile or by electronic delivery in .pdf format shall be sufficient to bind the parties to the terms 
and conditions of this Agreement. 



Section 8.14 Specific Performance. 

(a) The parties agree that irreparable damage for which monetary damages, 
even if available, would not be an adequate remedy, would occur in the event that the parties 
hereto do not perform the provisions of this Agreement (including failing to take such actions as 
are required of it hereunder in order to consummate this Agreement) in accordance with its 
specified terms or otherwise breach such provisions. The parties acknowledge and agree that each 
party hereto shall be entitled to an injunction, specific performance and other equitable relief 
without the posting of any bond, to prevent breaches of this Agreement and to enforce specifically 
in the courts of the State of Delaware and of the United States of America located in the State of 
Delaware the terms and provisions hereof, this being in addition to any other remedy to which they 
are entitled at law or in equity. Without limitation of the foregoing and notwithstanding anything 
in this Agreement to the contrary, the parties hereby further acknowledge and agree that prior to 
the Closing: (i) the Company shall be entitled to specific performance (A) to enforce specifically 
the terms and provisions of, and to prevent or cure breaches of, Section 5.5 by Parent or Merger 
Sub or Section 8.15 by Ultimate Parent and (B) if (x) all conditions in Sections 6.1 and 6.2 (other 
than those conditions that by their nature are to be satisfied at the Closing) have been satisfied and 
(y) Parent and Merger Sub fail to complete the Closing by the date the Closing is required to have 
occurred pursuant to Section 1.2, to prevent or cure breaches of this Agreement by Parent or 
Merger Sub and/or to enforce specifically the terms and provisions of this Agreement, including to 
cause Ultimate Parent, Parent and/or Merger Sub to consummate the transactions contemplated 
hereby, including to effect the Closing in accordance with Section 1.2, on the terms and subject to 
the conditions of this Agreement; and (ii) Parent and Merger Sub shall be entitled to specific 
performance if (A) all conditions in Sections 6.1 and 6.3 (other than those conditions that by their 
nature are to be satisfied at the Closing) have been satisfied and (B) the Company fails to complete 
the Closing by the date the Closing is required to have occurred pursuant to Section 1.2, to prevent 
or cure breaches of this Agreement by the Company and/or to enforce specifically the terms and 
provisions of this Agreement, including to cause the Company to consummate the transactions 
contemplated hereby, including to effect the Closing in accordance with Section 1.2, on the terms 
and subject to the conditions of this Agreement. Each party hereto agrees that it will not oppose 
the granting of an injunction, specific performance or other equitable relief on the basis that (x) the 
other party has an adequate remedy at law or (y) an award of specific performance is not an 
appropriate remedy for any reason at law or equity. 

(b) The parties further agree that (i) the seeking of the remedies provided for in 
Section 8.14(a) shall not in any respect constitute a waiver by any party seeking such remedies of 
its respective right to seek any other form of relief that may be available to it under this Agreement, 
including under Section 7.2, in the event that this Agreement has been terminated or in the event 
that the remedies provided for in Section 8.14(a) are not available or otherwise are not granted, and 
(ii) nothing set forth in this Agreement shall require a party to institute any proceeding for (or limit 
a party’s right to institute any proceeding for) specific performance under Section 8.14(a) prior or 
as a condition to exercising any termination right under Article VI1 (and pursuing damages after 
such termination), nor shall the commencement of any legal proceeding pursuant to Section 8.14(a) 
or anything set forth in this Section 8.14(b) restrict or limit a party’s right to terminate this 
Agreement in accordance with the terms of Article VI1 or pursue any other remedies under this 
Agreement that may be available then or thereafter. 



Section 8.15 Ultimate Parent Guarantee. 

(a) Ultimate Parent hereby irrevocably, absolutely and unconditionally 
guarantees to the Company the due, prompt and punctual payment and performance when due of 
all of Parent’s and Merger Sub’s obligations and agreements under this Agreement up to and 
including the Closing, including the consummation of the Merger, the payment of the Aggregate 
Merger Consideration and the performance of Parent’s and Merger Sub’s obligations under 
Sections 2.2 and 5.5, it being understood that Ultimate Parent shall have no obligation to guarantee 
any post-Closing obligations or agreements. Ultimate Parent’s obligations are unconditional 
irrespective of any circumstances which might otherwise constitute, by operation of law, a 
discharge of a guarantor and it shall not be necessary for the Company to institute or exhaust any 
remedies or causes of action against Parent or Merger Sub or any other Person as a condition to the 
obligations of Ultimate Parent hereunder. 

(b) Ultimate Parent hereby represents and warrants to the Company that it: (i) is 
a corporation or other legal entity duly incorporated or organized, validly existing and in good 
standing under the Laws of the jurisdiction of its incorporation or organization and has requisite 
corporate or other legal entity, as the case may be, power and authority to own, lease and operate 
’its properties and assets and to carry on its business as it is now being conducted; (ii) is duly 
qualified to do business and is in good standing in each jurisdiction where the ownership, leasing 
or operation of its properties or assets or the conduct of its business requires such qualification, 
except where the failure to be so qualified or in good standing, individually or in the aggregate, 
would not reasonably be expected to prevent or materially delay or materially impair the ability of 
Ultimate Parent, Parent and Merger Sub to consummate the Merger and the other transactions 
contemplated by this Agreement or to perform its obligations hereunder; and (iii) owns, directly or 
indirectly, all of the issued and outstanding shares of capital stock or other Equity Interests in 
Parent. 

(c) Ultimate Parent hereby represents and warrants to the Company that: (i) it 
has the requisite corporate or other legal entity, as the case may be, power and authority to execute 
and deliver this Agreement, to perform its obligations hereunder and to consummate the 
transactions contemplated hereby, including the Merger; (ii) the execution and delivery of this 
Agreement by Ultimate Parent, and the performance by Ultimate Parent of its obligations 
hereunder, have been duly and validly authorized by all requisite corporate or other legal entity, as 
the case may be, action on the part of Ultimate Parent and no other corporate or other legal entity, 
as the case may be, proceedings on the part of Ultimate Parent, and no shareholder or other 
equityholder votes, are necessary to authorize this Agreement or to perform its obligations 
hereunder; (iii) this Agreement has been duly authorized and validly executed and delivered by 
Ultimate Parent and, assuming due authorization, execution and delivery by the Company, 
constitutes a valid and binding obligation of Ultimate Parent, enforceable against Ultimate Parent 
in accordance with its terms, except that (x) such enforcement may be subject to applicable 
bankruptcy, insolvency or other similar Laws, now or hereafter in effect, affecting creditors’ rights 
generally and (y) the remedy of specific performance and injunctive and other forms of equitable 
relief may be subject to equitable defenses and to the discretion of the court before which any 
proceeding therefor may be brought; and (iv) none of the execution, delivery or performance of 
this Agreement by Ultimate Parent will (with or without notice or lapse of time, or both): (x) 
conflict with or violate any provision of the articles of incorporation or bylaws, or any equivalent 



organizational or governing documents, of Ultimate Parent; (y) conflict with or violate any Law 
applicable to Ultimate Parent or any of its properties or assets; or (z) require any consent or 
approval under, violate, conflict with, result in any breach of or any loss of any benefit under, or 
constitute a default under, or result in termination or give to others any right of termination, vesting, 
amendment, acceleration or cancellation of, or result in the creation of a Lien upon any of the 
properties or assets of Ultimate Parent pursuant to, any Contract or permit to which Ultimate 
Parent is a party or by which it or any of its respective properties or assets are bound, except, with 
respect to clauses (y) and (z), for any such conflicts, violations, consents, breaches, losses, defaults, 
other occurrences or Liens which, individually or in the aggregate, would not reasonably be 
expected to prevent or materially delay or materially impair the ability of Ultimate Parent to 
perform its obligations under this Agreement. 

Section 8.16 Affiliate Liability. 

(a) Each of the following is for purposes of this Section 8.16(a) referred to as a 
“Company Affiliate”: any director, officer or employee of (i) the Company or any Company 
Subsidiary or (ii) any person who controls the Company or any Company Subsidiary. Other than 
the Company as specifically provided for herein, no Company Affiliate shall have any personal 
liability or personal obligation to Parent, Merger Sub or Ultimate Parent of any nature whatsoever 
in connection with or under this Agreement, and each of Parent, Merger Sub and Ultimate Parent 
hereby waives and releases all claims of any such liability and obligation. 

(b) Each of the following is for purposes of this Section 8.16(b) referred to as a 
“Parent Affiliate”: any director, officer or employee of (i) Ultimate Parent or any of its 
Subsidiaries or (ii) any person who controls Ultimate Parent or any of its Subsidiaries. Other than 
the Parent, Merger Sub and Ultimate Parent, as specifically provided for herein, no Parent Affiliate 
shall have any personal liability or personal obligation to the Company or any Company 
Subsidiary of any nature whatsoever in connection with or under this Agreement, and the 
Company and each Company Subsidiary hereby waives and releases all claims of any such 
liability and obligation. 

[Signature Page Follows.] 



IN WITNESS WHEREOF, Parent, Merger Sub, the Company and Ultimate Parent 
have caused this Agreement to be executed as of the date first written above by their respective 
officers thereunto duly authorized. 

FORTISUS INC. 

By: (Signed) Barry V. Perry 
Name: Mr. Barry V. Perry 
Title: Vice President, Finance and Chief Financial 

Officer 

By: (Signed) Ronald W. McCabe 
Name: Mr. Ronald W. McCabe 
Title: Vice President, General Counsel and 

Corporate Secretary 

COLOR ACQUISITION SUB INC. 

By: (Signed) Barry V. Perry 
Name: Mr. Barry V. Perry 
Title: Vice President, Finance and Chief Financial 

Officer 

By: (Signed) Ronald W, McCabe 
Name: Mr. Ronald W. McCabe 
Title: Vice President, General Counsel and 

Corporate Secretary 

FORTIS INC. 

By: (Signed) H. Stanlev Marshall 
Name: Mr. H. Stanley Marshall 
Title: President and Chief Executive Officer 

By: (Signed) Barry V. Perry 
Name: Mr. Barry V. Perry 
Title: Vice President, Finance and Chief Financial 

Officer 

UNS ENERGY CORPORATION 

By: (Signed) Paul J. Bonavia 
Name: Paul J. Bonavia 
Title: Chairman and CEO 
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, 
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Quality of Service 

1 .  UNS Energy , Fortis and FortisUS Ckn rled 
Energy’s regulated subsidiaries, TEP, UNS 

e and agree to support UNS 
Gas and UNS Electric in 

maintaining a high level of customer service and providing safe, reliable 
service to their customers 

2. The Arizona Utilities will maintain and if necessary improve their current 
quality of service in an effort to ensure that the number of service 
complaints does not increase, that the response time to service complaints 
does not increase and that service interruptions do not increase as a result of 
the transaction. 

CaDital Requirements 

3.  UNS Energy, FortisUS and Fortis acknowledge the Arizona Utilities’ need 
for capital to continue to deliver service to their customers. FortisUS 
commits to providing the equity capital, when required, to UNS Energy, to 
the extent necessary for the Arizona Utilities to continue to provide safe 
and reliable service to their customers pursuant to the Arizona Utilities’ 
rights and obligations as public service corporations under Arizona law. 

4. As part of this commitment to provide equity capital, upon closing of the 
transaction, FortisUS will make an equity infksion into UNS Energy, for 
the benefit of UNS Energy and the Arizona Utilities, of US$200 million. 

Goodwill. Acquisition Costs and Synergy Savings 

5 .  UNS Energy, the Arizona Utilities and FortisUS agree that the goodwill 
and transaction costs of this acquisition will be excluded from the rate base, 
expenses, and capitalization in the determination of rates and earned returns 
of the Arizona Utilities and for Arizona state regulatory accounting and 
reporting purposes. 

6 .  To the extent permissible under U.S. Generally Accepted Accounting 
Principles (“U.S. GAAP”), no goodwill or transaction costs associated with 
this acquisition will be reflected on the books of the Arizona Utilities. 
Should U.S. GAAP, including any fkture accounting changes, require that 
the goodwill associated with the acquisition be “pushed down” and 
therefore reflected in the accounts of the Arizona Utilities, the goodwill will 
not be reflected in the regulated accounts of the Arizona Utilities for 
purposes of determining rate base, setting rates, establishing capital 
structure or other regulatory accounting and reporting purposes. 



7 .  UNS Energy and the Arizona Utilities will prepare a final schedule of the 
external costs to achieve the merger following consummation of the 
transaction as a demonstration that there will be no recovery requested in 
the Arizona Utilities’ rates, or recognition in the determination of rate base 
of any legal or financial advisory fees, or other external costs associated 
with the FortisUS acquisition of UNS Energy, and indirectly, the Arizona 
Utilities. 

8. Any cost savings from realized synergies that result from the merger and 
that are directly attributable to the Arizona Utilities, including but not 
limited to reduced or eliminated public company costs and reduced 
insurance costs which are anticipated, will be credited through rates to the 
benefit of customers. 

Credit Oualitv and Other Restrictions 

9. The Arizona Utilities will be registered with at least one of the following 
credit rating agencies: Fitch, Moody’s or S&P. The Arizona Utilities will 
continue to maintain separate debt instruments as well as their own 
corporate and debt credit ratings with at least one of these nationally 
recognized rating agencies. 

10. Fortis, FortisUS and UNS Energy will continue to support the objective of 
maintaining and supporting an investment grade credit rating for each of 
the Arizona Utilities. 

11. UNS Energy and the Arizona Utilities will continue to abide by the 
conditions set forth in the Citizens Acquisition Order in Decision No. 
66028 (July 3, 2003) (as modified or waived by subsequent Commission 
orders) until hrther order of the Commission. Fortis and FortisUS 
acknowledge these conditions and will abide by them as applicable. 

12. UNS Energy and the Arizona Utilities will abide by the applicable 
conditions set forth in Attachment A of the holding company order adopted 
by the Commission in Decision No. 60480 (November 25, 1997) (as 
modified or waived by subsequent Commission orders) until hrther order 
of the Commission. Fortis and FortisUS acknowledge these conditions and 
will abide by those applicable conditions which are associated with affiliate 
transactions and reporting. 

13. The Arizona Utilities will not lend to, guarantee or financially support 
Fortis or any of its affiliates, or any subsidiary or other joint venture of 
UNS Energy or the Arizona Utilities except as authorized by the 
Commission. Furthermore, the Arizona Utilities will not engage in, provide 



financial support to or guarantee any non-regulated businesses, except as 
authorized by the Commission. 

14. The Arizona Utilities shall maintain banking, committed credit facilities 
and cash management arrangements which are separate from UNS Energy, 
FortisUS, Fortis and other affiliates. 

15. Neither FortisUS nor Fortis may, at closing of the approved acquisition of 
UNS Energy, and indirectly the Arizona Utilities, have any cross default 
provision that affects the Arizona Utilities in any manner. Neither Fortis 
nor FortisUS, nor any of their affiliates may enter into any cross default 
provision following the closing that affects the Arizona Utilities in any 
manner. 

Legal Separateness 

16. Upon closing, TEP, UNS Electric and UNS Gas will amend their respective 
organizational documents to provide protections to ensure legal 
separateness from UNS Energy and FortisUS. 

Financial Transparency and Reporting Conditions 

17. UNS Energy and the Arizona Utilities will, for purposes of its financial 
accounting and financial reporting, continue to use the generally accepted 
accounting principles which include, but are not limited to determinations 
by the Financial Accounting Standards Board (“FASB”), or any successor 
entity, for U.S. publicly accountable enterprises (Le., “U.S. GAAP” or 
simply “GAAP”). 

18. Fortis, FortisUS, UNS Energy and the Arizona Utilities will provide 
Commission Staff access to the books and records of Fortis and FortisUS, 
including, but not limited to, tax returns, to the extent necessary to 
determine whether the rates and charges of the Arizona Utilities are just and 
reasonable and provide Commission Staff the opportunity to ensure that 
costs are allocated equitably and that any intercompany transactions 
involving the Arizona Utilities are priced reasonably. Subject to 
confidentiality and privilege, such access by Commission Staff will 
include, but not be limited to, all information supporting the underlying 
costs and the basis for any factor that determines the allocation of those 
costs. 

19. Commencing for the year in which the closing takes place, the Arizona 
Utilities will provide the Commission with the annual Affiliated Interest 
Report filing Fortis’ financial statements, including balance sheets, income 
statements, and cash flow statements for Fortis, and FortisUS and its major 



regulated and unregulated energy company subsidiaries in the United 
States. U.S. business entities with annual revenues less than ten percent of 
total Fortis revenues may be aggregated, provided that each entity included 
is h l l y  identified. Aggregated U.S. business entities shall be identified as 
either regulated or unregulated. To satisfy this filing requirement, Fortis’ 
U.S. GAM,  Canadian dollar denominated, quarterly and annual Financial 
.Reports, including Management Discussion and Analysis, which have been 
filed publically with Canadian securities regulators, will be filed with the 
Commission by the Arizona Utilities. 

Affiliate Transactions 

20. The Arizona Utilities will not enter into transactions with affiliates that are 
not in compliance with Commission requirements regarding affiliate 
transactions. The Arizona Utilities will also not enter into transactions with 
affiliates on terms less favorable to the Arizona Utilities than specified in 
Commission requirements. 

Corporate Governance and Operational Provisions 

21. 

22. 

23. 

No later than one year after closing of the FortisUS acquisition of UNS 
Energy, FortisUS shall have appointed a board of directors for UNS Energy 
and the Arizona Utilities, the majority of whom will be independent, with 
the majority of such independent directors being resident in the State of 
Arizona, with emphasis on selecting candidates who reside, conduct 
business or work within the Arizona Utilities service territories. 

The corporate headquarters of the Arizona Utilities shall remain in Tucson, 
Arizona. 

The Arizona Utilities shall be governed, managed and operated as follows: 

(i) The board of directors of the Arizona Utilities will be responsible for 
management oversight generally, including the approval of annual 
capital and operating budgets; establishment of dividend policy; and 
determination of debt and equity requirements. The UNS Energy 
and Arizona Utilities’ board of directors will have an audit 
committee, the majority of whom will also be independent. The 
responsibility of this committee will include the oversight of the 
ongoing financial integrity and effectiveness of internal controls of 
UNS Energy and the Arizona Utilities. 

(ii) The Arizona Utilities’ local management will continue to make 
decisions regarding staffing levels and hiring practices; will continue 
to negotiate future collective bargaining agreements; will continue to 



be the direct contact and decision making authority in regulatory 
matters; and, will continue to represent the Arizona Utilities in all 
future regulatory matters. 

(iii) To provide continuity in the management and staffing of the Arizona 
Utilities, and ensure that the necessary human resources are 
maintained to continue the delivery of safe and reliable service to 
customers, the current level of employees of the Arizona Utilities 
(union and management) will be retained for a period of at least two 
years following the closing under their respective current conditions 
of employment, subject to changes in the ordinary course of 
business. The Arizona Utilities reserve the right to take disciplinary 
and any other actions it determines necessary or appropriate within 
their existing labor agreements and employee relations practices. 
The Arizona Utilities also agree to file a report with the Commission 
within 30 days after the first two anniversary dates of the merger’s 
closing comparing the level of union and management employees on 
the anniversary date to the levels on the date upon which the merger 
closed. 

(iv) UNS Energy and its subsidiaries shall continue to support and, 
where appropriate, enhance (a) existing charitable and community 
corporate “giving programs”, (b) educational, environmental, 
economic and philanthropic partnerships and (c) consumer 
partnerships. For a period of five (5) years from closing, UNS 
Energy and the Arizona Utilities shall make annual charitable 
contributions within the communities served by the Arizona Utilities 
not less than the level of charitable contributions made by UNS 
Energy and the Arizona Utilities for the fiscal year that ended 
December 31, 2012, and otherwise maintain a level of involvement 
ih community activities in the State of Arizona not less than the level 
of community involvement and related activities carried on by UNS 
Energy and the Arizona Utilities for the fiscal year that ended 
December 3 1,2012. 

Low Income Assistance 

24. UNS Energy, TEP, UNS Electric, UNS Gas and FortisUS commit to 
continue support for the Arizona Utilities’ low income assistance programs 
at or above current levels. 
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Q. 
A. 

Q. 
A. 

Q. 
A. 

INTRODUCTION. 

Please state your name and business address. 

My name is Paul J. Bonavia. My business address is 88 East Broadway Boulevard, 

Tucson, Arizona, 8570 1. 

What is your employment position and what are your duties and responsibilities? 

I serve as Chairman and Chief Executive Officer of Tucson Electric Power Company 

(“TEP”), sister company UniSource Energy Services, Inc. (“UES”) and their parent 

company, UNS Energy Corporation (“UNS Energy”). UNS Energy was known as 

UniSource Energy Corporation before a name change that took effect in May 2012. For 

simplicity’s sake, I will refer to that company as UNS Energy throughout my testimony, 

even when describing actions taken under the company’s previous name. 

Please describe your background, education and experience. 

UNS Energy’s Board of Directors appointed me as Chairman, President and CEO of 

TEP, UES and UNS Energy effective January 1, 2009. In December 2011, our Board 

named David G. Hutchens as President of TEP, UES and UNS Energy. I have retained 

my positions as Chairman and CEO, and h4r. Hutchens reports to me. 

Before joining the UNS Energy, I served five years as President of the Utilities Group of 

Xcel Energy. In that capacity, I oversaw four operating subsidiaries serving more than 

3.3 million electric customers and 1.8 million natural gas customers in Colorado, 

Minnesota and six other states. I previously worked as president of Xcel Energy’s 

Commercial Enterprises and Energy Markets Units. I also was Senior Vice President and 

General Counsel for Denver-based New Century Energies (“NCE”), an electric and gas 

utility that merged with Northern States Power in 2000 to form Xcel Energy. Before 
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Q. 
A. 

11. 

Q. 
A. 

coming to NCE, I held several senior management positions with Dominion Resources in 

Richmond, Virginia, and I was an attorney with the law firm of LeBoeuf, Lamb, Green & 

MacRae. I hold a bachelor’s degree fiom Drake University and a Juris Doctorate from 

the University of Miami in Coral Gables, Florida. 

What is the purpose of your testimony in this proceeding? 

The purpose of my testimony is to (i) discuss UNS Energy’s recent successes and fiture 

challenges in an evolving energy marketplace and (ii) explain how the proposed 

acquisition of UNS Energy by Fortis Inc. (“Fortis”) will help us address these challenges 

while maintaining local control in order to provide safe, reliable service at affordable rates 

to our customers, support our communities and retain other characteristics that have come 

to define our success. 

HISTORIC SUCCESS AND FUTURE CHALLENGES. 

Please summarize UNS Energy’s performance as an investor-owned utility (“IOU”). 

UNS Energy has enjoyed solid success as an IOU. Since its incorporation in January 

1998, the company has returned fair value to its shareholders while investing significant 

resources in improving and maintaining the utility systems that allow us to provide safe, 

reliable and affordably priced service to customers of TEP and the utility subsidiaries of 

UES, UNS Electric, Inc. (“UNS Electric”) and UNS Gas, Inc. (“UNS Gas”). All three 

regulated utilities, referred to collectively as the “Arizona Utilities,” enjoy stable finances 

and investment-grade credit ratings that are in line with the average credit rating for 

regulated electric utilities in the United States. The Arizona Utilities also have earned a 

strong reputation for customer service and community support. 
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A. 

Q. 
A. 

What challenges have TEP, UNS Electric and UNS Gas overcome? 

The Arizona Utilities have faced lagging retail sales growth due to sluggish economic 

conditions, successful energy efficiency programs and the increasing use of distributed 

generation (“DG”) systems. Faced with these challenges, our employees found new, 

more efficient ways to operate without compromising reliability or safety. Their efforts 

have limited the annual growth of UNS Energy’s base Operations & Maintenance 

(“O&M) expenses to an average of just 1 percent from 2008-2012. During this period, 

we improved employee safety, as measured by our annual rate of OSHA-recordable 

safety incidents, while maintaining strong service reliability that compares favorably with 

industry benchmarks. TEP and UNS Electric also have executed plans that cost- 

effectively meet Arizona’s Renewable Energy Standard, helping TEP establish itself as a 

nationally recognized leader in solar energy. 

What new challenges will the Arizona Utilities face in coming years? 

Our efforts to maintain safe, reliable service under the challenging market conditions 

described above will be complicated by several factors, including the unknown but 

undoubtedly significant cost of complying with increasing environmental regulations. 

TEP estimates that compliance with the Environmental Protection Agency’s enforcement 

of the Regional Haze Rule and Mercury and Air Toxics Standards will require capital 

expenditures in excess of $160 million, plus an additional $15 million per year in new 

O&M costs. Proposed restrictions on the handling of coal combustion residuals will 

likely add to those totals, while the prospect of costly new carbon dioxide emission 

restrictions looms in the near future. 

TEP and UNS Electric also will need significant capital to expand and diversifj their 

generating portfolios. TEP plans to reduce its reliance on the coal-fired Springerville 

Generating Station (“SGS”) by purchasing only a portion of its expiring leased interest in 
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SGS Unit 1, leaving the company with ownership of just 49 percent of that unit after 

January 2015. TEP and UNS Electric also are seeking to share ownership of a combined 

cycle natural gas fired unit at the Gila River Power Plant in Gila Bend. The purchase of 

Gila River Unit 3 would replace the foregone leased capacity from SGS Unit 1 and the 

expected reduction of generating capacity from the announced closure of Unit 2 at the 

San Juan Generating Station (“San Juan”). The closure of Unit 2 is part of a pending 

regional haze compliance plan for the San Juan station. 

The Arizona Utilities also will require increasing capital investments to comply with 

future physical- and cyber-security standards that are expected to apply to a broader 

range of assets, as well as costs to integrate increasing levels of DG, energy efficiency 

and other new energy technologies into their systems. 

In total, the Arizona Utilities anticipate making $2 billion in capital investments over the 

next five years in order to continue providing safe, reliable service to our customers, 

including $1.1 billion over 20 14-201 5. UNS Energy’s anticipated capital expenditures 

are described in greater detail in the testimony of Kevin Larson, Senior Vice President 

and Chief Financial Officer of UNS Energy. These capital needs will occur in a time 

when interest rates are generally expected to rise from the historic lows we have enjoyed 

for the past several years. 

In addition to rising capital costs, the Arizona Utilities face the prospect of future revenue 

losses due to energy efficiency improvements and customers’ increasing use of DG 

systems, including solar arrays, hydrogen fuel cells and other emerging technologies. ’ 
These losses will be compounded by the cost of integrating such technologies into the 

~~ ~ 

Such losses would be partly offset by Lost Fixed Cost Recovery (“LFCR”) revenues for TEP and UNS 
Zlectric. 
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A. 

utility infi-astructure through bulk energy storage and other so-called smart-grid 

enhancements. At the same time, we will be pressed to adapt to changes in our 

customers’ energy consumption needs and expectations. Such conditions might 

challenge our ability to secure adequate financial resources to invest in the technology 

and other means to offer customers a broader array of choices in price and quality of 

service. 

Is UNS Energy capable of addressing such future challenges? 

Yes. Our strong performance to date reflects the dedication, experience and expertise of 

our employees, and I am confident that we will continue to fulfill our commitments to 

customers and the communities we serve for many years to come. In so doing, we will 

continue to strive for cost-effective solutions to our future challenges to help us maintain 

affordable rates. 

This task is made more challenging, though, by the potentially daunting scale of carbon 

costs and other future costs relative to UNS Energy’s modest size. Based on its market 

capitalization, UNS Energy ranked 40fh among the 50 remaining IOUs in the United 

States, according to a list compiled by the Edison Electric Institute based on share 

valuations as of September 30, 2013. Many of the companies ranked higher than UNS 

Energy were established through mergers and acquisitions that were motivated, at least in 

part, by the capital-intensive nature of the energy industry. For example, the financial 

and operating risks of costly emission control upgrades that new environmental 

regulations might require at a particular power plant are lower for a big company with a 

large, diverse generating portfolio. A well-run large company also can expect to enjoy 

easier access to capital at lower prices than a comparably well-run small company. 

Because capital costs contribute significantly to utility rates, the financial advantages 

enjoyed by larger companies can lead to lower rates for their customers. 
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Q. 

A. 

Q. 
A. 

In this way, customers of TEP, UNS Electric and UNS Gas could benefit fiom being 

served by utilities that are part of a larger company - so long as that company does not 

compromise the qualities responsible for the utilities’ successful operation to date. That 

prospect would be fulfilled by the proposed acquisition of UNS Energy by Fortis. 

BENEFITS OF PROPOSED ACOUISITION. 

How would Fortis’ proposed acquisition of UNS Energy benefit the Arizona Utilities 

and their customers? 

As part of a larger, more financially secure company with a stronger credit rating, UNS 

Energy should have better access to capital on more favorable terms. This should result 

in lower financing costs for TEP, UNS Electric and UNS Gas than if UNS Energy were 

to remain an independent IOU. This, in turn, would help mitigate future rate increases 

for our customers. 

As set forth in both the Joint Notice of Intent to Reorganize (“Joint Notice”) and the 

Agreement and Plan of Merger (“Merger Agreement”), Fortis has pledged to preserve 

UNS Energy’s local control over the operations of the Arizona Utilities while honoring 

our labor agreements, investing in the continuation of our strong service reliability and 

preserving other characteristics critical to our success, including our charitable and civic 

contributions to the communities we serve. In these and other ways, the acquisition will 

bolster UNS Energy’s financial strength and enhance our ability to provide safe, reliable 

and cost-effective service to customers of TEP, UNS Electric and UNS Gas. 

Are Fortis’ track record and vision compatible with those of the Arizona Utilities? 

Yes. Like UNS Energy, Fortis was established as the publicly traded corporate parent of 

a local utility - Newfoundland Power Inc. - that has provided electric service since the 
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2. 
4. 

late 1800s. As Fortis has expanded its regulated utility operations to serve more than 2.4 

million customers, it has retained its commitment to disciplined, patient growth through 

continued focus on operational excellence under the direction of the local managers of its 

individual utilities. Unlike some prospective investors who might seek to realize quick 

gains through short-term ownership of UNS Energy, Fortis seeks to reward its 

shareholders through the long-term, regulated returns of its utilities. As its vision 

statement makes clear, Fortis seeks to be a leader in those segments of the regulated 

utility industry in which it operates and the leading service provider within its service 

areas. In so doing, its earnings “should continue at a rate commensurate with that of a 

well-run North American utility.”2 Such aspirations are fully compatible with UNS 

Energy’s goal of realizing appropriate returns through effective, efficient utility 

operations. 

How would the proposed acquisition impact the Arizona Utilities’ operations? 

As it has done in previous acquisitions, Fortis plans to preserve UNS Energy’s local 

control of its utility operations. Rather than providing shared services functions or 

imposing operational dictates from its headquarters in St. John’s, Newfoundland, Fortis 

relies on the local managers of its utilities, under the direction of their individual boards 

of directors, to maintain the excellence of their own operations under the oversight of 

their respective regulators. After the acquisition is finalized, the Arizona Utilities’ local 

management teams will continue to oversee all of their operations just as they do today, 

working to provide safe, reliable and cost-effective service to our customers in an 

efficient, effective manner. Customers of TEP, UNS Electric and UNS Gas should not 

expect any noticeable changes to the local operations of those companies, other than 

improvements that might result from easier access to capital at lower costs or from 

sharing operational best practices among Fortis’ utility companies. 

Fortis Vision Statement, https:iiwww.fortisin.com/About-Fortis~Pa~es/Vision.~~x. 
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A. 

Q. 
A. 

What assurances have you received that Fortis’ historic support for the local control 

of its utilities will be extended to UNS Energy and its subsidiaries? 

UNS Energy and Fortis have agreed to conditions for approval of the proposed 

acquisition that would ensure, among other things, continued local control over the 

operations of TEP, UNS Electric and UNS Gas. These conditions are included in both 

the Merger Agreement and the Joint Notice. These conditions require that no later than 

one year after closing of the acquisition, a majority of UNS Energy’s Board will be 

comprised of independent directors, a majority of whom will be Arizona residents. This 

Board will continue to approve annual capital and operating budgets, establish a dividend 

policy and determine the company’s debt and equity requirements. The utilities’ local 

management will continue to make decisions regarding staffing levels and hiring 

practices and will remain the direct contact and decision making authority in regulatory 

matters. Additionally, Fortis has pledged to maintain current employment levels at UNS 

Energy for at least two years after the acquisition is finalized, while maintaining or 

enhancing the Arizona Utilities’ charitable contributions and community partnerships for 

at least five years. These and other conditions are described in greater detail in the 

testimony of David Hutchens, President and Chief Operating Officer of UNS Energy. 

How would the proposed acquisition impact UNS Energy’s financial strength? 

UNS Energy and its subsidiaries would gain financial strength as a result of this 

transaction. As noted above, Fortis’ larger market capitalization and strong credit rating 

should provide the Arizona Utilities with easier access to capital on more favorable 

terms. These benefits can prove particularly valuable during economic downturns, when 

smaller companies can experience additional difficulties in accessing affordable debt 

financing. Additionally, Fortis has agreed to immediately contribute $200 million in 

equity capital to UNS Energy upon closure of the proposed acquisition, fbrther 

strengthening the financial position of the Arizona Utilities. The financial benefits UNS 
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4. 

Energy and its subsidiaries would realize through this transaction are discussed in greater 

detail in the testimonies of Kevin Larson, and John Reed, Chairman and Chief Executive 

Officer of Concentric Energy Advisors, Inc. and CE Capital, Inc. 

Why shouid the Arizona Corporation Commission approve this transaction? 

The proposed acquisition would maintain the characteristics that contribute to the current 

success of UNS Energy and its subsidiaries while providing the Arizona Utilities with 

new financial strength to address fbture challenges. Our customers would benefit because 

TEP, UNS Electric and UNS Gas would join a family of well-run utilities, gaining new 

access to capital at lower costs that would mitigate fbture rate increases. Our employees 

would benefit from new guarantees that employment levels and their current conditions 

of employment would not be adversely affected for at least two years - assurances that 

UNS Energy cannot currently provide. Finally, Arizona would benefit from continued 

local control over a family of responsible, well-run utilities that provide critical services 

for more than 650,000 residential and business customers across the state. 

As steward of shareholders’ interests, the UNS Energy Board of Directors is obliged to 

consider reasonable acquisition offers that would prove profitable for our investors 

relative to the returns they might realize through our ongoing operations. Such offers, 

attracted in part by UNS Energy’s modest market capitalization, might be proffered by 

any number of prospective buyers for any number of reasons, including the all-too- 

common plan to fbnd an acquisition premium through debt that is repaid through savings 

generated by synergies and other cutbacks. This kind of so-called “leveraged buyout” 

could compromise the reliability and safety of the Arizona Utilities’ service, particularly 

if the prospective owner has no background in the provision of regulated utility service. 
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Fortis, though, is an experienced utility operator with a strong reputation for customer 

service and community support. Its plans would not saddle UNS Energy with new debt 

or result in workforce reductions, but instead would infuse new equity into the Arizona 

Utilities while improving their future access to the resources needed to maintain safe, 

reliable and cost-effective service to its customers. In light of these and other factors, 

including the agreed-upon conditions of approval, UNS Energy’s Board of Directors 

concluded that the proposed acquisition creates more benefits than it could reasonably 

expect to realize through any other such offer - including those the future might bring if 

this transaction is not finalized. More immediately, the transaction would create greater 

benefits for the Arizona Utilities and their customers than can be realized today through 

UNS Energy’s current structure. For these and other reasons, the proposed acquisition 

would serve the public interest and should therefore be approved by the Arizona 

Corporation Commission. 

Does this conclude your testimony? 

Yes. 
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Q. 
A. 

Q. 
A. 

Q. 
A. 

INTRODUCTION. 

Please state your name and business address. 

My name is David G. Hutchens. My business address is 88 East Broadway Blvd., 

Tucson, Arizona 8570 1. 

What is your employment position and what are your duties and responsibilities? 

I am the President and Chief Operating Officer of Tucson Electric Power Company 

(“TEP”) and the President of UNS Electric, Inc. (“UNS Electric”), and UNS Gas, Inc. 

(“UNS Gas”) (collectively TEP, UNS Electric and UNS Gas will be referred to as the 

“Arizona Utilities”). I am also the President and Chief Operating Officer of UNS Energy 

Corporation (“UNS Energy”) and UniSource Energy Services, Inc. (“UES”). I am a 

member of the boards of directors of UNS Energy, UES, and each of the Arizona 

Utilities. UNS Energy was known as UniSource Energy Corporation before a name 

change that took effect in May 2012. For simplicity’s sake, I will refer to that company 

as UNS Energy throughout my testimony, even when describing actions taken under the 

company’s previous name. 

Please describe your background and work experience. 

I received a Bachelor of Science degree in Aerospace Engineering from the University of 

Arizona in 1988 and a Master of Business Administration degree from the University of 

Arizona’s Eller Graduate School of Management in 1999. 

I was commissioned into the United States Navy in 1988 and served as a Nuclear-Trained 

Submarine Line OMicer until 1993. 

I was hired by TEP in 1995 as an Analyst in Product Planning and Development. In 

1996, I moved into TEP’s Wholesale Marketing Department as an Energy 
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Q. 
A. 

MarketedTrader. I was promoted to Supervisor of the area in 1999, Manager in 2001, 

and General Manager in 2003. I was promoted to Vice President of Wholesale Energy 

and of UNS Gas in 2007 and to Vice President of Energy Efficiency and Resource 

Planning in 2009. In 201 1, I was promoted to Executive Vice President of UNS Energy 

and TEP. In December 201 1, I was promoted to my current position of President of UNS 

Energy and TEP. In August 2013, I was named Chief Operating Officer of UNS Energy 

and TEP, and in December 2013, I joined the Board of Directors of UNS Energy. 

What is the purpose of your testimony? 

My testimony addresses the Joint Notice of Intent to Reorganize (“Joint Notice”) filed in 

this docket on January 10, 2014. The Joint Notice requests that the Arizona Corporation 

Commission (“Commission”) approve a transaction under which Fortis Inc. (“Fortis”) 

will become the ultimate parent company of UNS Energy, UES, and the Arizona 

Utilities. This acquisition would be accomplished through a merger that results in UNS 

Energy becoming a subsidiary of FortisUS Inc. (“FortisUS”), a Fortis subsidiary. The 

direct ownership of the Arizona Utilities by UNS Energy will not change. 

My testimony will provide a brief overview of the acquisition, why Fortis is suitable as 

the ultimate parent of the Arizona Utilities, and why the transaction should be approved 

under the three standards set forth in Arizona Administrative Code R14-2-803(C). I also 

will explain why the acquisition is in the public interest. 

The parties to the Joint Notice propose certain conditions in the application and request 

that the Commission approve the acquisition in light of these conditions. Accordingly, I 

will explain each of the proposed conditions, with an emphasis on explaining conditions 

regarding quality of service to our customers, rates, employees, and our community 

involvement. 
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11. 

Q. 
A. 

Q. 

A. 

Finally, I discuss the need to work with Commission Staff to address those conditions in 

the 1997 UNS Holding Company Order that are no longer appropriate and those 

conditions that will be adopted as a result of the Commission’s approva of the 

acquisition. 

OVERVIEW OF THE FORTIS TRANSACTION. 

Please describe the proposed transaction between Fortis and UNS Energy. 

Upon completion of the acquisition, UNS Energy will cease being a publicly traded 

company, with Fortis becoming the ultimate parent company of UNS Energy, UES, and 

the Arizona Utilities. Fortis is, and will remain, a publicly traded company. A current 

organizational chart of UNS Energy and its affiliates is attached as Exhibit DGH-1, and 

a post-closing organizational chart showing the effect of the acquisition is attached as 

Exhibit DGH-2. 

Please comment on Fortis and its suitability as the ultimate parent of the Arizona 

Utilities. 

Fortis is well-qualified to be the ultimate parent of the Arizona Utilities. It has a long 

track record in the ownership of well-run regulated electric and gas utilities. The 

cornerstone of its operating philosophy is that its utility subsidiaries should be managed 

at the local level on a standalone basis. Consistent with Fortis’ philosophy, the 

acquisition will allow UNS Energy to build upon and preserve the local character and 

strengths of the Arizona Utilities while providing them with improved access to debt and 

equity capital based on the financial strength of Fortis. 

Through its wholly-owned subsidiaries, Fortis is the largest investor-owned utility in 

Canada. It provides gas and electric service to more than 2.4 million customers through 

utility subsidiaries in Canada, New York State and the Caribbean. Fortis has total assets 
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Q. 

A. 

exceeding C$17.6 billion’, and a market capitalization of C$6.5 billion compared with 

UNS Energy’s total assets of $4.5 billion and a market capitalization of approximately $2 

billion before the announcement of the proposed acquisition. 

Additional information about Fortis, its operating philosophy and its financial strength is 

included in the direct testimonies of Stanley Marshall and Barry Perry. 

Why is the financial strength of Fortis important to the Arizona Utilities and their 

customers? 

As explained in greater detail in other witness testimonies, the acquisition will improve 

UNS Energy’s access to debt and equity capital. For the Arizona Utilities and their 

customers, access to capital is especially important because the companies anticipate 

making $2 billion in capital expenditures over the next five years in order to maintain 

safe, reliable service to our customers. More than half of these capital expenditures will 

be made over the next two years, including the following significant investments in 

generation: 

0 TEP and UNS Electric’s $219 million purchase of Gila River Unit 3, 

anticipated to close in December 2014; 

0 TEP’s $65 million purchase of a 35% interest in Unit 1 of the 

Springerville Generating Station (“SGS”), anticipated to close in 

December 20 14 and January 20 15; and 

TEP’s $73 million purchase of SGS fuel handling facilities, anticipated to 

close in April 20 15. 

0 

As explained by Mr. Larson in his testimony, Fortis’ commitment to inject $200 million 

in new equity upon close of the acquisition is important in providing secure long-term 

financing for these types of investments. 

C$ signifies Canadian dollars. I 
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Q. 

A. 

Q. 
A. 

Q. 
A. 

Will the Arizona Utilities request that any acquisition costs be recovered through 

rates charged to customers? 

No. We have committed that there will be no “acquisition adjustment” to rate base, and 

no goodwill related to the transaction will be recorded on the regulatory books of any of 

the Arizona Utilities for the determination of rates and earned returns of the Arizona 

Utilities and for Arizona regulatory accounting and reporting purposes. 

Will the acquisition reduce the quality of service to your customers? 

No. Our customers will continue to receive safe and reliable service from the Arizona 

Utilities. The parties to the acquisition have agreed to specific conditions to protect 

quality of service. Moreover, our improved access to capital resulting from this 

transaction will help us make the capital investments needed to continue to provide safe, 

reliable and cost-effective service to our customers. 

Will the acquisition impact rates charged to customers? 

No. The rates approved in the most recent rate orders for each of the Arizona Utilities 

will remain in effect until such time as the Commission approves new rates. Regarding 

future rate cases, the Arizona Utilities will likely have a lower cost of debt than without 

the transaction due to higher credit ratings as explained in Mr. Larson’s testimony, thus 

providing a substantial benefit to customers’ rates. Further, no transaction expenses for 

the acquisition will be included in rates, and the Arizona Utilities will not seek an 

“acquisition adjustment” to their rate bases. In addition, all cost savings resulting from 

the acquisition will be reflected in a lower cost of service to our customers in future rate 

cases. Future rates for the Arizona Utilities will be lower with approval of this 

transaction than they would be otherwise. 
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A. 

111. 

Q. 

A. 

Will the acquisition adversely impact the communities and employees of the Arizona 

Utilities? 

No. As described in the Joint Notice and the Agreement and Plan of Merger (“Merger 

Agreement”), the Arizona Utilities will continue to: 

0 

0 

0 

support existing levels of contributions to charitable and community programs; 

maintain their existing low-income customer assistance programs; 

maintain existing employment and employee benefit levels for a period of at least 

two years after the conclusion of the acquisition; and 

honor existing collective bargaining agreements. 0 

In addition, Fortis has committed to retain UNS Energy’s senior management and to 

maintain UNS Energy’s headquarters in Tucson, Arizona. In line with these conditions 

and the management philosophy of Fortis, all future decisions on community 

involvement, staffing, employment practices and labor relations at the Arizona Utilities 

will continue to be made by the local management of the Arizona Utilities. 

RULE 803(C) FACTORS AND THE PUBLIC INTEREST. 

What does Arizona Administrative Code R14-2-803(C) state regarding Commission 

approval or rejection of a notice of intent to reorganize? 

The rule states that “At the conclusion of any hearing on the organization or 

reorganization of a utility holding company, the Commission may reject the proposal if it 

determines that it would impair the financial status of the public utility, otherwise prevent 

it from attracting capital at fair and reasonable terms, or impair the ability of the public 

utility to provide safe, reasonable and adequate service.” 
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A. 

Q. 

A. 

Q. 

A. 

Please address the first and second Rule 803(c) factors, whether the transaction 

“would impair the financial status of the public utility” or “prevent it from 

attracting capital at fair and reasonable terms.” 

The acquisition will not impair the financial status of any of the Arizona Utilities, nor 

will it prevent them from attracting capital at fair and reasonable terms. To the contrary, 

affiliation with the financial strength of Fortis should improve the financial status of the 

Arizona Utilities and their access to debt and equity capital on more favorable terms. 

Please address the third Rule 803(C) factor, whether the acquisition will “impair the 

ability of the public utility to provide safe, reasonable and adequate service.” 

The acquisition will not impair the ability of any of the Arizona Utilities to provide safe, 

reasonable and adequate service. The Arizona Utilities will continue to provide safe, 

reliable service to customers under their existing local management team in accordance 

with the standalone operating philosophy of Fortis while also having access to the best 

practices of their well-run utilities. The increased access to the capital markets will help 

the Arizona Utilities make the investments needed to maintain a high quality of service to 

our customers. Moreover, Fortis has committed that the Arizona Utilities will maintain 

and, if necessary, improve our current quality of service, as described in greater detail 

below. 

Do you believe approving the acquisition with the proposed conditions is in the 

public interest? 

Yes. Fortis has a solid track record with the ownership of well-run, locally managed 

utilities. As described by Barry Perry in his testimony, Fortis provides the equity capital 

necessary for each utility to carry out its capital expenditure plans, to maintain a capital 

structure consistent with that which is reflected in customer rates, and to provide safe, 

reliable and cost-effective service to customers. Fortis has made additional commitments 
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IV. 

Q. 

A. 

Q. 

A. 

that serve the public interest, including: 

maintaining the existing local management of UNS Energy and the Arizona 

Utilities and their control over their operations; 

maintaining the headquarters of UNS Energy and the Arizona Utilities in Tucson; 

establishing a UNS Energy Board of Directors with a majority of independent 

directors, a majority of whom will reside in Arizona, within one year after the 

transaction is finalized; and 

0 

0 

0 continuing the Arizona Utilities’ strong community involvement, including 

charitable contributions. 

The financial benefits of the acquisition, coupled with the extensive commitments 

embodied in the proposed conditions in the Joint Notice, will provide tangible benefits to 

the customers and communities we serve. 

PROPOSED CONDITIONS. 

Would the acquisition be in the public interest, even without any additional 

conditions? 

Yes. The benefits of Fortis’ financial strength and extensive track record as a utility 

owner would be enough to establish that the transaction serves the public interest. 

If that is true, why are Fortis and UNS Energy proposing a substantial number of 

conditions? 

These conditions are consistent with the standalone business philosophy that Fortis has 

consistently applied in acquiring utilities. The conditions are intended to alleviate any 

concerns that our customers, our communities or our regulators may have with the 

acquisition. The 24 proposed conditions should hrther ensure that the acquisition is in 
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the public interest. These commitments are set forth in both the Joint Notice and in a 

schedule to the Merger Agreement. 

A. Ensuring Oualitv of Service. 

Please describe the proposed conditions regarding quality of service. 

First, let me emphasize again that the most important quality of service impact of the 

acquisition is that it will improve our access to capital, thus helping the Arizona Utilities 

make the capital investments needed to continue providing safe and reliable service to 

our customers. Additionally, we have proposed two specific quality-of-service 

conditions: 

1. UNS Energy, Fortis and FortisUS acknowledge and agree to support UNS Energy’s 
regulated subsidiaries, TEP, UNS Gas and UNS Electric in maintaining a high level 
of customer service and providing safe, reliable service to their customers 

2. The Arizona Utilities will maintain and if necessary improve their current quality 
of service in an effort to ensure that the number of service complaints does not 
increase, that the response time to service complaints does not increase and that 
service interruptions do not increase as a result of the transaction. 

UNS Energy and the Arizona Utilities are proud of the service quality our employees 

provide for our customers, and these conditions ensure that there will be no reduction in 

service quality. 

B. Improving Access to Capital. 

You have mentioned access to capital several times. 

conditions regarding access to capital? 

Yes. Proposed conditions 3, 4, 9, and 10 address access to capital. Conditions 3 and 4 

ensure near-term and long-term access to equity capital: 

Are there any proposed 

3. UNS Energy, FortisUS and Fortis acknowledge the Arizona Utilities’ need for 
capital to continue to deliver service to their customers. FortisUS commits to 
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Q. 
A. 

providing the equity capital, when required, to UNS Energy, to the extent necessary 
for the Arizona Utilities to continue to provide safe and reliable service to their 
customers pursuant to the Arizona Utilities’ rights and obligations as public service 
corporations under Arizona law. 

4. As part of this commitment to provide equity capital, upon closing of the 
proposed transaction, FortisUS will make an equity infusion into UNS Energy, for 
the benefit of UNS Energy and the Arizona Utilities, of US$200 million. 

The immediate equity infusion of $200 million will be very helpful in light of the major, 

near-term capital investments required by the Arizona Utilities to serve their customers. 

Moreover, Fortis’ commitment to providing equity capital, set forth in Proposed 

Condition No. 3, should help the Arizona Utilities gain more favorable access to capital 

going forward. 

Proposed Conditions 9 and 10 address access to debt capital. Under Proposed Condition 

9, the Arizona Utilities will maintain separate debt instruments. The Arizona Utilities will 

maintain a credit rating with at least one of the three nationally recognized rating 

agencies. Under Proposed Condition 10, Fortis and UNS Energy agree to support the 

objective of maintaining and supporting an investment grade credit rating for each of the 

Arizona Utilities. 

Mr. Larson addresses these financial commitments in more detail in his testimony. 

C. Impact to Rates. 

How do the proposed conditions affect rates? 

Proposed Conditions 5, 6 ,  and 7 are designed to protect customers of the Arizona Utilities 

by committing that the Arizona Utilities will not seek recovery of any acquisition 

premium or transaction costs through rates charged to customers. Proposed Condition 8 

commits that any reductions in the cost of service resulting from the acquisition, such as 
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Q. 
4. 

reduced financing costs, lower insurance expenses or decreased public company costs, 

will be reflected in future rate cases. 

5 .  

6. 

7. 

8. 

D. 

UNS Energy, the Arizona Utilities and FortisUS agree that the goodwill and 
transaction costs of this acquisition will be excluded from the rate base, expenses, 
and capitalization in the determination of rates and earned returns of the Arizona 
Utilities and for Arizona state regulatory accounting and reporting purposes. 

To the extent permissible under U.S. Generally Accepted Accounting Principles 
(“U.S. GAAP”), no goodwill or transaction costs associated with this acquisition 
will be reflected on the books of the Arizona Utilities. Should U.S. GAAP, 
including any future accounting changes, require that the goodwill associated with 
the acquisition be “pushed down” and therefore reflected in the accounts of the 
Arizona Utilities, the goodwill will not be reflected in the regulated accounts of the 
Arizona Utilities for purposes of determining rate base, setting rates, establishing 
capital structure or other regulatory accounting and reporting purposes. 

UNS Energy and the Arizona Utilities will prepare a final schedule of the external 
costs to achieve the merger following consummation of the transaction as a 
demonstration that there will be no recovery requested in the Arizona Utilities’ 
rates, or recognition in the determination of rate base of any legal or financial 
advisory fees, or other external costs associated with the FortisUS acquisition of 
UNS Energy, and indirectly, the Arizona Utilities. 

Any cost savings from realized synergies that result from the merger and that are 
directly attributable to the Arizona Utilities, including but not limited to reduced or 
eliminated public company costs and reduced insurance costs which are 
anticipated, will be credited through rates to the benefit of customers. 

Protecting our Emdovees. 

Are there any conditions that protect employees? 

Yes. UNS Energy and the Arizona Utilities rely on our employees to provide service to 

our customers and to ensure we meet our obligations to our regulators and our 

communities. Therefore, we developed conditions that will provide our employees with 

reassurances regarding the benefits of the acquisition. For example, Proposed Condition 

23(ii) ensures that local management in Arizona will continue to make decisions 

regarding staffing levels, hiring practices and collective bargaining. Further, under 

Proposed Condition 23(iii), current employment levels will be maintained for at least two 
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Q. 

4. 

?. 
4. 

2. 
4. 

years. In addition, the Arizona Utilities will be required to file annual reports for two 

years documenting the number of management and union employees. 

23. (ii) The Arizona Utilities’ local management will continue to make decisions 
regarding staffing levels and hiring practices; will continue to negotiate future 
collective bargaining agreements; will continue to be the direct contact and 
decision making authority in regulatory matters; and, will continue to represent the 
Arizona Utilities in all future regulatory matters. 

23. (iii) To provide continuity in the management and staffing of the Arizona Utilities, 
and ensure that the necessary human resources are maintained to continue the 
delivery of safe and reliable service to customers, the current level of employees of 
the Arizona Utilities (union and management) will be retained for a period of at 
least two years following the closing under their respective current conditions of 
employment, subject to changes in the ordinary course of business. The Arizona 
Utilities reserve the right to take disciplinary and any other actions it determines 
necessary or appropriate within their existing labor agreements and employee 
relations practices. The Arizona Utilities also agree to file a report with the 
Commission within 30 days after the first two anniversary dates of the merger’s 
closing comparing the level of union and management employees on the 
anniversary date to the levels on the date upon which the merger closed. 

How will the existing collective bargaining agreements be impacted by the 

acquisition? 

There will be no change. The existing collective bargaining agreements will remain in 

effect during the remaining term of each contract. 

What about negotiating future collective bargaining agreements? 

The local management in Arizona will negotiate future collective bargaining agreements. 

There will be no change from the current contract negotiation process. 

E. 

What about community involvement? 

Continuing our Involvement in our Communities. 

Proposed Condition 23(iv) requires that UNS Energy and the Arizona Utilities not reduce 
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Q. 

A. 

Q. 
A. 

their level of charitable contributions for a period of five years. This condition also 

requires UNS Energy and the Arizona Utilities to maintain their level of community 

involvement and related activities. 

23. (iv) UNS Energy and its subsidiaries shall continue to support and, where 
appropriate, enhance (a) existing charitable and community corporate “giving 
programs”, (b) educational, environmental, economic and philanthropic 
partnerships and (c) consumer partnerships. For a period of five (5) years from 
closing, UNS Energy and the Arizona Utilities shall make annual charitable 
contributions within the communities served by the Arizona Utilities not less than 
the level of charitable contributions made by UNS Energy and the Arizona Utilities 
for the fiscal year that ended December 3 1,2012, and otherwise maintain a level of 
involvement in community activities in the State of Arizona not less than the level 
of community involvement and related activities carried on by UNS Energy and the 
Arizona Utilities for the fiscal year that ended December 3 1,2012. 

Will the acquisition impact the Arizona Utilities’ low-income customer assistance 

programs? 

Proposed Condition 24 will protect the current funding levels for the Arizona Utilities 

low-income customer assistance programs. 

24. UNS Energy, TEP, UNS Electric, UNS Gas and FortisUS commit to continue 
support for the Arizona Utilities’ low income assistance programs at or above 
current levels. 

F. 

What about corporate governance conditions? 

Proposed Conditions 21,22 and 23 address corporate governance of UNS Energy and the 

Arizona Utilities. Proposed Condition 21 requires the creation of a board of directors for 

UNS Energy and the Arizona Utilities with a majority of independent directors, a 

majority of whom are Arizona residents, within one year after the transaction is finalized. 

Proposed Condition 22 requires that the Arizona Utilities keep their corporate 

Affiliate Relationshim and CorDorate Governance. 
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A. 

Q. 
A. 

Q. 
A. 

headquarters in Tucson. Proposed Condition 23(i) requires that the board of directors of 

UNS Energy and the Arizona Utilities will have an independent audit committee. 

What proposed conditions address affiliate structure and relationships between 

affiliates? 

Proposed conditions 1 1 through 16 and 20 will govern relationships between affiliates. 

These conditions ensure that any affiliate transactions are fair to the utility, that the 

Arizona Utilities are not harmed by cross-default provisions, and that the Arizona 

Utilities do not provide guarantees to their affiliates without Commission approval. 

Will Commission access to records and other information be maintained? 

Absolutely. Proposed Conditions 17, 18 and 19 ensure that the Commission will have 

access to the information it needs to regulate the Arizona Utilities. Proposed Condition 

17 requires UNS Energy and the Arizona Utilities to continue to follow “U.S. GAAP” 

financial accounting and reporting requirements. Proposed Condition 18 ensures that 

Commission Staff will have access to any necessary books and records, including the 

books and records of Fortis. Proposed Condition 19 requires the Arizona Utilities to file 

annual affiliate reports. 

G. 

What do you believe the overall impact of these proposed conditions will be? 

The commitments set forth in the proposed conditions will allow UNS Energy and the 

Arizona Utilities to retain our culture, our employees and our commitments to our 

communities, including safe, reliable service and community support. The conditions 

also provide substantial safeguards to ensure that benefits of the acquisition will be 

realized by the customers and communities we serve. The benefits created by these 

conditions would not likely be realized by our company, our customers, or the 

Summary of Impact of Conditions. 
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V. 

Q. 

A. 

Q. 
A. 

communities we serve without approval of this acquisition. 

THE EXISTING UNS ENERGY HOLDING COMPANY ORDER. 

Please address the proposal concerning the existing UNS Energy Holding Company 

Order, Decision No. 60480 (November 25,1997) (“UNS Holding Company Order”). 

The UNS Holding Company Order approved the creation of UNS Energy as a holding 

company for TEP. It contains a variety of conditions that were relevant 16 years ago 

given the circumstances that existed at the time. Since then, significant changes at UNS 

Energy and the evolving utility landscape have rendered certain conditions meaningless, 

ineffective or inappropriate. The Commission has modified those conditions in the past 

to reflect such changes. See Decision No. 71256 (September 3, 2009); Decision No. 

62103 (November 30, 1999). There have been additional changes since 2009, and the 

acquisition will further affect the appropriateness and applicability of those old 

conditions. 

We believe the time is ripe to revisit the UNS Holding Company Order (as revised) and 

replace its conditions with the order adopted in this docket. In so doing, the still- 

applicable conditions can be included in the new order and modified to address the new 

corporate structure resulting from the acquisition. Our intent is to work with Commission 

Staff in this docket to develop appropriate conditions to replace the UNS Holding 

Company Order. 

Do you have any concluding remarks? 

Yes. The acquisition is beneficial to the Arizona Utilities, their customers and the 

communities they serve. I believe that Commission approval of this acquisition is in the 

public interest. 
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Q. 

4. Yes. 

Does this conclude your testimony? 
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I. 

Q* 
A. 

Q. 
A. 

Q. 
A. 

INTRODUCTION. 

Please state your name and business address. 

My name is Kevin P. Larson. My business address is 88 E. Broadway, Tucson, Arizona, 

85701. 

What is your employment position and what are your duties and responsibilities? 

I serve as Senior Vice President, Chief Financial Officer and Treasurer of UNS Energy 

Corporation (“UNS Energy”). At Tucson Electric Power Company (“TEP”), I am Senior 

Vice President and Chief Financial Officer; at UniSource Energy Services, Inc. (“UES”), 

I am Senior Vice President and Chief Financial Officer; and at both UNS Electric, Inc. 

(“UNS Electric”) and UNS Gas, Inc. (“UNS Gas”), I am Vice President and Treasurer. 

UNS Energy was known as UniSource Energy Corporation before a name change that 

took effect in May 2012. For simplicity’s sake, I will refer to that company as UNS 

Energy throughout my testimony, even when describing actions taken under the 

company’s previous name. 

Please describe your background and work experience. 

I joined TEP in 1985 as a financial analyst, and I have worked in the financial area since 

that time. In 1991, I became Assistant Treasurer. In 1994, I was elected Treasurer and, 

in 1997, 1 became a Vice President at TEP. I became Vice President, Chief Financial 

Officer and Treasurer of UNS Energy and TEP in October 2000. I became Vice 

President and Treasurer of UNS Gas and UNS Electric in April 2003. I became Senior 

Vice President, Chief Financial Officer and Treasurer of UNS Energy and TEP in 

September 2005. My educational background includes a Bachelor of Science degree in 

Economics from the University of Minnesota, Minneapolis, and graduate work in finance 

at the University of Arizona. I also am a Chartered Financial Analyst. 
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Q. 
A. 

Q. 
A. 

11. 

Q. 
A. 

What is the purpose of your testimony in this proceeding? 

The purpose of my testimony is to describe the financial benefits that will result from the 

acquisition of UNS Energy by Fortis, Inc. (“Fortis”). 

Please summarize your recommendation. 

I recommend that the Commission approve the proposed acquisition of UNS Energy by 

Fortis. The acquisition will create tangible benefits for TEP, UNS Electric and UNS Gas 

(referred to collectively as the “Arizona Utilities”) and their respective retail customers 

including: (i) the long-term financial support from Canada’s largest investor-owned 

utility; (ii) a $200 million equity contribution from Fortis upon close of the acquisition; 

and (iii) a likely credit rating upgrade for TEP and possible upgrades for UNS Energy, 

UNS Electric and UNS Gas. The combined effect of these improvements to our 

financial condition should reduce hture borrowing costs and lower the revenue 

requirement necessary to support future rate base growth. 

FINANCIAL BENEFITS OF ACQUISITION. 

Please describe the financial benefits of the acquisition. 

There are three key financial benefits of the acquisition specific to the Arizona Utilities. 

1. Long-Term Financial Support from Canada’s Largest Investor-Owned Utilitv 

[“IOU”) 

The acquisition presents a unique opportunity for the Arizona Utilities to join a 

utility company with a commitment to financial strength and stability that will 

provide long-term benefits for Arizona customers. 
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Through its wholly-owned subsidiaries, Fortis is the largest IOU in Canada. The 

company provides gas and electric service to more than 2.4 million customers 

through utility subsidiaries in Canada, New York State and the Caribbean. Fortis 

has total assets exceeding C$17.6 billion, and a market capitalization of C$6.5 

billion compared with UNS Energy’s total assets of $4.5 billion and a market 

capitalization of approximately $2 billion before the announcement of the 

proposed acquisition. 

Additional information about Fortis and its financial strength is included in the 

direct testimony of Barry Perry, Vice President, Finance and CFO of Fortis. 

Fortis’ financial wherewithal is also evidenced by its strong credit rating. Fortis 

has earned a credit rating of A- from Standard and Poor’s (,‘S&P”). According to 

an Edison Electric Institute (“EEI”) report from September 30, 2013, only 13 out 

of 55 U.S. electric utility holding companies maintain a credit rating of A- or 

higher. By comparison, UNS Energy’s parent company rating is three notches 

below that of Fortis’. 

Like the parent company Fortis, all but one rated regulated utility owned by Fortis 

carry a rating of at least A-. This rating is two notches above the current BBB 

rating assigned to TEP by S&P and the Baa2 ratings assigned to TEP, UNS 

Electric and UNS Gas by Moody’s Investors Service (“Moody’s”). 

Fortis’ size and strong credit rating give the company ready access to the capital 

markets. Notably, Fortis has been able to access the capital markets during 

UNS Energy’s unsecured rating is Baa3 by Moody’s, which is equivalent to an S&P rating of BBB-. 1 

Please see Exhibit KPL-I for a comparison of credit ratings by agency. 
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difficult market conditions. In 2008, during the onset of the financial crisis, Fortis 

and its regulated utilities raised nearly C$1.2 billion in the capital markets. 

Joining a larger utility holding company with a stronger credit rating that can 

compete for and attract capital in all market conditions will provide tangible 

benefits for UNS Energy, the Arizona Utilities and our customers. Further details 

about Fortis’ access to the capital markets are included in the direct testimony of 

Barry Perry. 

Additionally, we expect Fortis to periodically contribute equity to UNS Energy in 

order to maintain balanced capital structures at the Arizona Utilities. Fortis has a 

proven track record of supporting the equity capital of its utility companies. Over 

the past five years, Fortis contributed nearly C$900 million to fund the capital 

expenditure programs and support the financial strength of its regulated utility 

companies and related parent companies. This includes the $65 million of equity 

received by Central Hudson Gas & Electric Corporation (“Central Hudson”) upon 

the close of Fortis’ June 2013 acquisition of Central Hudson’s parent company, 

CH Energy Group. 

2. $200 Million Equity Contribution Will Improve the Financial Position of TEP and 

UNS Electric 

Upon completion of the proposed acquisition, Fortis will immediately invest $200 

million of equity into UNS Energy. UNS Energy will either invest the $200 million 

as equity into TEP and UNS Electric, retire UNS Energy shorter-term debt, or some 

combination of the equity contribution and debt retirement. The level of each will 

depend on the timing of the acquisition closing. TEP and UNS Electric intend to 

purchase Unit 3 at the Gila River Power Plant (“Gila River”) in December 2014 for 

$219 million, a large investment that will require external financing. The $200 

4 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

million from Fortis would be used as an equity contribution into TEP and UNS 

Electric to help fund the Gila River purchase. However, if the acquisition closing 

occurs shortly before or after the Gila River purchase, UNS Energy would 

temporarily issue short-term debt to assure a funding source and liquidity which 

would subsequently be repaid with funds from Fortis’ $200 million equity 

injection. 

When combined with the anticipated debt financings at TEP and UNS Electric, 

Fortis’ equity injection will improve the capital structures of UNS Energy, TEP, 

and UNS Electric. Please refer to the tables below. 

UNS Energy Consolidated Capital Structure 
Pro Forma 

Pre-Acquisition Adjustments Post-Acquisition 
for Acquisition 

Balance as of Contribution and Pro Forma 
($ Thousands) 9/30/2013 Generation Purchases Balance 

Common Equity $ 1,132,286 $ 200,000 $ 1,332,286 

Long-Term Debt 1,505,536 157,000 1,662,536 

Short-Term Debt 23,000 23,000 
2,660,822 $ 357,000 $ 3,017,822 $ 

% Common Equity 42.6% 44.1% 
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Tucson Electric Power Company Capital Structure 
Pro Forma 

Pre-Acquisition Adjustments Post- Acquisition 
for Acquisition 

9130/2013 Generation Purchases Balance 
Pro Forma Balance as of Contribution and 

($ Thousands) 

$ 939,721 $ 170,000 $ 1,109,721 

132,000 1,355,536 

Common Equity 

Long-Term Debt 1,223,536 

Short-Term Debt 
$ 2,163,257 $ 302,000 $ 2,465,257 

% Common Equity 43.4% 45.0% 

UNS Electric Capital Structure 
Pro Forma 

Pre-Acquisition Adjustments Post-Acquisition 
for Acquisition 

Balance as of Contribution and 
9/30/2013 Generation Purchases Balance 

Pro Forma 

($ Thousands) 

144,181 $ 30,000 $ 174,18 1 
130,000 25,000 155,000 

23,000 23,000 
$ 297,181 $ 55,000 $ 352,181 

Common Equity $ 

Long-Term Debt 

Short-Term Debt 

% Common Equity 48.5% 

Note: Pro forma adjustments reflect anticipated financing for the following asset purchases: 

$219,000 

$65,000 

$73,000 

$357,000 

Gila River Unit 3 in December 2014 (75% TEP, 25% UNS Electric) 

Springerville Unit 1 in Dec. 2014 and Jan. 2015 (TEP) 

Springerville coal handling facilities in April 2015 (TEP) 

6 

49.5% 
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3. Likelv Upgrade in Credit Ratings 

Following the announcement of the acquisition, all three credit rating agencies 

issued reports that commented on the proposed transaction.2 S&P and Fitch 

Ratings, Inc. (“Fitch”) indicated that TEP’s ratings could be raised by one notch if 

the acquisition is approved, while Moody’s acknowledged the benefit of joining 

an established utility company of Fortis’ size and scope. 

S&P report dated December 13,2013. 
The positive outlook on TEP reflects our view of the company’s 
potential purchase by a higher-rated entity. An upgrade could occur 
if the Fortis transaction does not add debt to TEP or UNS ... and 
UNS maintains its core financial measures. 

Fitch report dated December 13,2013. 
The placement of TEP’s ratings on Rating Watch Positive reflects 
Fitch’s expectation that the utility’s access to capital will improve 
due to Fortis’ financial strength. Fitch expects Fortis to support 
TEP’s growth objectives and provide appropriate financing support 
as needed. Fitch expects a one notch upgrade ... is likely if the 
merger is completed. 

Moody’s report dated December 12,2013. 
Moody’s views Fortis’ potential ownership to be credit neutral to 
slightly positive for UNS, as the utility would have access to 
Fortis’ larger scale and scope which may help with the funding of 
capital expenditures, reduce certain operating costs and provide 
greater access to the capital markets. We also note that Fortis has 
an established, credit supportive track record with utility 
acquisitions in the US and ownership characteristics including their 
ownership of Central Hudson Gas & Electric Corporation (A3 
review for upgrade). 

We believe there is a strong likelihood that TEP’s credit ratings will be increased upon 

completion of the acquisition, and that the credit ratings of UNS Electric and UNS Gas, 

* See Exhibit KPL-2, which includes the rating agency reports. 

7 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q. 

A. 

which are rated only by Moody’s, could be increased as well. Higher credit ratings can 

lead to lower borrowing costs that would mitigate future rate increases to our customers. 

In my direct testimony in TEP’s last rate case, I noted that the improvement in TEP’s 

credit rating between the 2006 and 201 1 test years used in prior rate applications helped 

to reduce the overall revenue requirement by nearly $10 million. 

Is there a benefit of completing the acquisition by the end of the third quarter of 

2014? 

Yes. 

billion. 

investments that will require external financing: 

We anticipate our capital expenditures in 2014 and 2015 will total about $1.1 

From December 2014 through April 2015, we plan to make three key 

in December 2014, $219 million for the purchase of Gila River Unit 3 by 

TEP and UNS Electric; 

in December 2014 and January 2015, $65 million for the purchase of 

approximately 35% of Unit 1 of the coal-fired Springerville Generating 

Station (“SGS”). TEP currently leases approximately 86% of the capacity of 

SGS Unit 1 and owns the remaining 14%. TEP has elected to purchase an 

additional 35% of SGS Unit 1 on or before the expiration of the lease in 

January 2015. This decision supports TEP’s strategy of reducing the amount 

of coal-fired generating capacity in its resource portfolio; and 

$73 million for the purchase of TEP’s share of the SGS coal handling 

facilities upon the expiration of the lease in April 2015. 
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Q. 
4. 

If we can complete the acquisition before the end of the third quarter of this year, the 

expected credit rating upgrade will provide us with an opportunity to finance these 

investments with lower-cost debt. 

Another benefit of completing the acquisition by the end of the third quarter of this year 

is avoiding short-term financing costs. If the acquisition is not completed by the end of 

the third quarter, we would most likely need to arrange for temporary financing to fund 

the purchases of Gila River Unit 3 and Springerville Unit 1. These additional interest 

costs could eventually be borne by our customers and can be avoided with the timely 

approval of the acquisition. 

Will customers benefit from the financial benefits you just described? 

Yes. The financial benefits of the acquisition will directly benefit our utility customers. 

As I just described, the Arizona Utilities expect to invest about $1.1 billion in 2014 and 

2015 in their utility systems to ensure safe, reliable service to their customers. This level of 

capital expenditures will require the Arizona Utilities to access the capital markets to help 

fund these investments. The resulting financial benefits of the acquisition, including 

expected financial support from Fortis and potentially higher credit ratings, should allow 

the Arizona Utilities to access the capital markets on more favorable terms. 

The ability to better compete for capital should lead to lower borrowing rates and thus a 

lower relative cost of capital in future retail rate cases. For example, using estimates for 

the combined Arizona Utilities’ 2015 original cost rate base, a decrease in the cost of debt 

by 25 basis points lowers the expected revenue requirement by approximately $3.5 

million. 

9 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Just as importantly, we believe Fortis will provide the necessary support for us to achieve 

our long-term financial objectives of (i) reducing our debt leverage at TEP, (ii) increasing 

our credit ratings, (iii) maintaining adequate liquidity to manage the working capital 

needs of our utilities, and (iv) improving our access to and cost of capital. All of these 

factors will help to reduce our long-term cost of capital, leading to direct savings for our 

utility customers. 

Are there other potential cost savings that could result from the acquisition? 

Yes. We believe there will be opportunities to leverage Fortis’ economies of scale to 

reduce certain costs. Additionally, reduced public company costs may be realized, 

including the elimination of costs relating to the de-listing of UNS Energy stock (e.g., 

stock exchange fees, transfer agent fees, proxy statement costs, annual meeting costs and 

parent company reporting costs to the Securities and Exchange Commission (“SEC”)), 

and reduced or eliminated SEC reporting costs for TEP. 

Will customers be responsible for any expenses related to the acquisition? 

No. All costs related to the acquisition will be excluded from the rate base, expenses and 

capitalization in the determination of retail rates. These commitments are included in 

Proposed Conditions 5, 6 and 7, as set forth in the Joint Notice of Intent to Reorganize 

filed on January 10,2014. 

Have UNS Energy and Fortis proposed conditions intended to protect the Arizona 

Utilities from any financial difficulties that could potentially arise at Fortis or its 

affiliates? 

Yes. There are specific conditions to the acquisition that would protect UNS Energy and 

the Arizona Utilities if Fortis or its affiliates experiences financial difficulty. Those 

conditions include: 
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Q. 

A. 

TEP, UNS Electric and UNS Gas will amend their organizational documents to 

provide protections to ensure legal separateness from UNS Energy and FortisUS; 

TEP, UNS Electric and UNS Gas will not lend to, guarantee or financially support 

Fortis or any of its affiliates except as authorized by the Commission; and 

Neither Fortis nor FortisUS nor any of their affiliates may have any cross default 

provisions that affect the Arizona Utilities in any manner. 

0 

0 

In addition, all of Fortis’ regulated utilities have both standalone credit facilities and senior 

long-term debt instruments. These financing arrangements do not permit lending or 

guarantees to Fortis or its affiliates. We expect that such future agreements at TEP, UNS 

Electric and W S  Gas will have similar provisions. 

Why should the relative credit quality of Fortis and the Arizona Utilities be 

considered in establishing the financial protections? 

The financial protection provisions are most valuable to a regulated utility when the 

parent company and its affiliates are viewed as being financially weaker than the utility, 

or when the holding company and its affiliates have substantial interests in riskier 

unregulated lines of business. This is clearly not the case in the present situation, where 

Fortis has a stronger credit rating than the Arizona Utilities and has over 90% of its assets 

invested in the regulated electric and gas utility industry. Additionally, to the extent that 

further financial protection provisions are adopted, it is possible that the Arizona Utilities 

may not realize the same degree of credit rating benefit from the acquisition as currently 

anticipated. Although the Arizona Utilities will continue to retain their corporate 

separateness and their own banking and debt financings, it is clearly of value, from a 

credit rating perspective, to be closely affiliated with the larger and higher-rated Fortis. 
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Q. 

A. 

Q. 
A. 

How will FortisUS and UNS Energy allocate federal and state income taxes to the 

Arizona Utilities? 

FortisUS will continue to file a single consolidated US federal income tax return, which 

will include UNS Energy and its subsidiary entities after closing of the transaction. 

Similar to the current practice, state income tax returns will be filed for UNS Energy on a 

consolidated basis. However, federal and state taxes will be calculated on a standalone 

basis for individual entity financial statement and regulatory reporting purposes. 

Do you have any concluding remarks? 

Yes. The proposed acquisition will strengthen the underlying financial condition of TEP, 

UNS Electric and UNS Gas and improve their access to capital through: 

0 the immediate infusion of $200 million of equity capital upon the close of the 

acquisition, improving the capital structures of TEP and UNS Electric; 

a likely increase in TEP’s credit ratings and possible increases in the ratings of 

UNS Electric and UNS Gas, benefits that would not likely be realized through 

other types of mergers and acquisitions; and 

long-term stability through ongoing financial support fi-om a highly rated parent 

company. 

0 

0 

Improving the Arizona Utilities’ ability to access the capital markets on more favorable 

terms should lead to lower borrowing rates and an overall lower cost of capital. These 

savings can be passed directly on to our customers by reducing the revenue requirement 

for future rate base investments. As a result, the acquisition is beneficial to both the 

Arizona Utilities and their customers and I believe that Commission approval of the 

acquisition is in the public interest. 
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Q. 
A. 

Does this conclude your testimony? 

Yes. 
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Fitch Ratings I Press Release 1 2 / 3 1 / 1 3  2:40 PM 

Fitch Places Tucson Electric Power Co.'s Ratings on Rating Watch Positive on Merger 
Announcement Ratings Endorsement Policy 
13 Dec 2013 1251 PM (EST) 

Fitch Ratings-New York-13 December 2013: Fitch Ratings has placed the 'BBB-' Issuer Default Rating (IDR) and all outstanding 
long-term debt ratings of Tucson Electric Power Co. (TEP) on Rating Watch Positive following the announcement of the planned 
acquisition by Fortis, Inc. (Fortis) of UNS Energy Corp. (UNS), the ultimate parent company of Tucson Electric Power Co. Fortis is 
Canada's largest investor-owned gas and electric distribution utility. Fitch has also affirmed TEP's short-term IDR at 'F3'. A 
complete list of ratings appears at the end of this release. 

KEY RATING DRIVERS 

--Pending acquisition by Fortis; 
--Constructive outcome of 2012 General Rate Case (GRC); 
--High leverage (including capital lease obligations); 
--Limited room in capital structure under leverage covenant; 
--Exposure to changes in environmental rules and regulations. 

The placement of TEP's ratings on Rating Watch Positive reflects Fitch's expectation that the utility's access to capital will improve 
due to Fortis' financial strength. Fitch expects Fortis to support TEP's growth objectives and provide appropriate financing support 
as needed. 

UNS's Board of Directors has approved a definitive merger agreement whereby Fortis will acquire all of the outstanding common 
stock of UNS for $60.25 per share in cash, representing an aggregate purchase price of approximately US$4.3 billion, including the 
assumption of approximately US$1.8 billion of debt. For the latest 12 month (LTM) period ending Sept. 30, 2013, the acquisition 
price reflects an EBITDA multiple of 9.5x, in line with other acquisitions in the industry. 

Fitch expects that the acquisition will close by the end of 2014, subject to regulatory approval by the Arizona Corporation 
Commission, Federal Energy Regulatory Commission and including the expiration or termination of the applicable waiting period 
under the Hart-Scott-Rodino Antitrust Improvements Act of 1976. The proposed acquisition will be submitted early next year for the 
approval of UNS Energy shareholders. 

Upon closing, Fortis plans to inject $200 million of equity into TEP to strengthen its balance sheet and help fund the planned 
purchase of Unit 3 at the natural gas-fired Gila River Power Plant. Gila River Unit 3 is a 550MW gas-fired combined cycle unit 
owned by Entegra Power Group LLC. The purchase of Gila River Unit 3 would be consistent with TEP's strategy to diversify its 
generation fuel mix. 

TEP is the primary and core operating utility subsidiary of its corporate parent, UNS Energy Corporation (UNS), and represented 
81% of revenue, 84% of EBITDA, and 84% of UNS's consolidated total assets as of Sept. 30, 2013. Going forward, UNS will remain 
a standalone utility in the Fortis model and with no planned changes to current management, existing operations or rates. 

The transaction is expected to be accretive to Fortis' earnings in the first year following the close of the acquisition, excluding one- 
time items. As of Sept. 30, pro forma the acquisition, UNS is expected to represent 28% of Fortis' operating earnings and 25% of 
Fortis' total assets. Fortis has previous experience in acquiring utilities, including the acquisition of CH Energy earlier this year for 
$1.5 billion, including $500 million of debt. CH Energy is the parent holding company of Central Hudson Gas and Electric (IDR: 'A-', 
Outlook Stable). 

On June 11, 2013, the Arizona Corporation Commission (ACC) issued a final order in TEP's 2012 GRC and authorized a nonfuel 
base rate increase of $76 million dollars, approximately 59% of requested, predicated on an 10% return on equity (ROE; plus a 
0.68% return on fair value increment of rate base) for rates effective July 1, 2013. Notably, the ACC approved two new cost 
recovery mechanisms, a Lost Fixed Cost Recovery (LFCR) mechanism and an Environmental Compliance Adjustor (ECA). The 
LFCR is a partial revenue decoupling mechanism which is designed to recover non-fuel costs associated with the implementation of 
energy efficiency and distributed generation programs. The ECA is a recovery mechanism designed to recover compliance costs 
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associated with environmental regulations, primarily for pollution control upgrades on TEP's coal fired generation fleet. 

The rate order continues a recent trend of constructive regulatory outcomes by the ACC 

Fitch considers TEP's credit metrics to be supportive of its current rating category. For the LTM period ending Sept. 30, 2013, TEP's 
EBITDA coverage ratio improved to 4 . 3 ~  as compared to 3 . 9 ~  for 2012, largely due to new rates effective July 1st. For the same 
period, TEP's funds from operations (FFO) coverage ratio increased to 4 . 7 ~  as compared to 4 . 5 ~  for 2012 and reflects warmer 
weather in the company's service territory, lower interest expense due to amortizing capital lease obligations, and increased 
margins on wholesale sales due to higher power prices in the Palo Verde area. Leverage for the LTM ending Sept 30, 2013, as 
measured by debt to EBITDA, improved to 4 . 0 ~  as compared to 4 . 5 ~  for 2012 due to new rates and amortizing capital lease 
obligations. 

Sufficient Liquidity: TEP's liquidity needs are met through an unsecured credit agreement which includes a $200 million revolving 
credit facility used to meet day-to-day working capital requirements and a $1 86 million letter-of-credit facility. TEP's credit 
agreement matures in November 2016. As of Sept. 30, 2013, TEP had total available liquidity of $234 million including $35 million of 
cash and cash equivalents and $1 99 million of available borrowing capacity under its revolving credit facility. 

RAT1 N G S ENS IT WIT I ES 

Positive Rating Action: Fitch expects a one notch upgrade of TEP's IDR is likely if the merger is completed. 

Negative Rating Action: An unexpected increase in leverage could cause a negative rating action. 

Fitch has placed the following ratings on Rating Watch Positive: 

--Issuer Default Rating (IDR) 'BBB-'; 
--Unsecured Bank credit facility 'BBB'; 
--Unsecured industrial revenue bonds 'BBB'; 
--Unsecured pollution control revenue bonds 'BBB'; 
--Unsecured notes 'BBB'; 

Fitch has affirmed the following ratings: 

Tucson Electric Power Co. 
--Short-term IDR at 'F3' 

Contact: 
Primary Analyst 
Daniel Neama 
Associate Director 

Fitch Ratings, Inc. 
One State Street Plaza 
New York, NY 10004 

+ 1-2 12-908-056 1 

Secondary Analyst 
Philip W. Smyth, CFA 
Senior Director 
+I-212-908-0531 

Committee Chairperson 
Glen Grabelsky 
Managing Director 
+ I  -21 2-908-0577 

Media Relations: Brian Bertsch, New York, Tel: + I  21 2-908-0549, Email: brian.bertsch@fitchratings.com. 

Additional information is available at 'www.fitchratings.com'. 

Applicable Criteria and Related Research: 
--'Corporate Rating Methodology' (Aug. 5, 201 3); 
--'Recovery Ratings and Notching Criteria for Utilities' (Nov. 19, 2013); 
--'Rating North American Utilities, Power, Gas and Water Companies'(May 16, 201 1). 
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Applicable Criteria and Related Research: 
Corporate Rating Methodology: Including Short-Term Ratings and Parent and Subsidiary Linkage 
Recovery Ratings and Notching Criteria for Utilities 
Rating North American Utilities, Power, Gas, and Water Companies 
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ALL FITCH CREDIT RATINGS ARE SUBJECT TO CERTAIN LIMITATIONS AND DISCLAIMERS. PLEASE READ THESE 
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UNS Energy Corporation (UNS: Baa3 review for upgrade), parent company of Tucson 
Electric Power Company (TEP: Baa2 review for upgrade), UNS Gas, Inc. (Baa2 review for 
upgrade) and UNS Electric, Inc. (Baa2 review for upgrade) announced yesterday that it has 
agreed to be acquired by Fortis Inc. (Fortis; not rated) for an aggregate purchase price of 
$4.3 billion, including the assumption of roughly $1.8 billion of debt. The acquisition is subject 
to the approval of UNS shareholders, the Arizona Corporation Commission (ACC) and the 
Federal Energy Regulatory Commission (FERC), among others. UNS expects the merger to 
be completed within approximately twelve months. 

Aside from the requisite shareholder and regulatory approvals, a definitive financing strategy 
remains to be determined - a key to the ultimate ratings impact on UNS and subsidiaries. 
Other rating considerations for the proposed acquisition include: ultimate legal structure of the 
organization; potential change to upstream dividend policies; and what, if any, ring-fencing 
provisions will be incorporated into the ownership structure. 

Moody's views Fortis' potential ownership to be credit neutral to slightly positive for UNS, as 
the utility would have access to Fortis' larger scale and scope which may help with the 
funding of capital expenditures, reduce certain operating costs and provide greater access to 
the capital markets. We also note that Fortis has an established, credit supportive track 
record with utility acquisitions in the US and ownership characteristics including their 
ownership of Central Hudson Gas & Electric Corporation (A3 review for upgrade). 

UNS Energy's Baa3 rating on its senior secured credit facility reflects structural 
subordination from its principal operating utility, TEP along with its other utility subsidiaries. 
TEPs Baa2 senior unsecured rating reflects an improving regulatory environment in Arizona, 
reduced regulatory lag associated with cost and investment recovery and the expectation 
that projected financial metrics will remain relatively stable, including the ratio of cash flow pre 
working capital to debt (CFO pre-WC) around the 18 - 20% range. UNS Energy's rating also 
considers its solid consolidated financial metrics; the stable cash flows (Le., upstream 
dividends) provided by its regulated utility subsidiaries with the expectation of renewed 
economic growth in Arizona balanced against TEP's relatively concentrated service territory 
and large coal exposure. 

UNS' rating is under review for a possible upgrade. The review for possible upgrade reflects 
our generally more favorable view of the relative credit supportiveness of the US regulatory 
environment as detailed in Moody's September 23, 2013 Request for Comment: "Proposed 
Refinements to the Regulated Utilities Rating Methodology and our Evolving View of US 
Utility Regulation". The review also considers the company's current financial plan, which 
should sustain investment grade metrics, including CFO pre-WC to debt in the high teens. 

As the companies provide more transparency over the course of the approval process, rating 
refinements, if needed, may follow. For example, if UNS Energy's pro-forma CFO pre-WC to 
debt were expected to fall below 13% on a sustained basis, or if the ownership of Fortis was 
expected to weaken UNS' credit profile in some form, for example, with respect to a material 
change in dividend policies. 

UNS Energy Corporation is a utility holding company, whose principal subsidiary is Tucson 
Electric Power Company, a vertically integrated regulated electric utility serving customers in 
southeastern Arizona. UNS Energy's other subsidiaries include UniSource Energy Services, 
Inc. (UES), Millennium Energy Holdings, Inc. (Millennium), and UniSource Energy 
Development Company (UED). UES, an intermediate holding company, holds the common 
stock of UNS Gas, Inc.; a smaller regulated gas distribution company in Arizona, and UNS 



Electric, inc., a smaller vertically integrated regulated electric utility in Arizona. 

Contacts 
Jeffrey F. CassellalNew York 
William L. HesslNew York 

Phone 
12125531665 
12125533837 
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Fortis Inc. Outlook Revised To Ne ative On 
Proposed Acquisition Of UNS Energy Corp. 

On Dec. 11, Fortis Inc. announced the USS4.3 billion proposed acquisition 
of UNS Energy Corg., an Arizona-based holding company that wholly owns 
Tucson Electric Power Co. (TEP1. 
The cash portion proposed acquisition is being financed primarily with 
the issuance of convertible debentures, and the additional debt load 
pushes Fortis beyond our 10% adjusted funds from operations-to-debt 
downgrade threshold. 
Ae a result, we are revising our outlook on Fortis and its Canadian and 
Caribbean subsidiaries to negative from stable. 
At the same time, we revised our outlook on TEP to positive from stable 
pending the close of the acquisition. 
We are also affirming all ratings on the companies, including our 'A-I 
long-term corporate credit rating (CCR) on Fortis and our 'BBB' long-term 
CCR on TEP. 

On Dec. 13, 2013, Standard & Poorls revised its outlook on St. John's, 
Nf1d.-baaed holding company Fortie Inc. to negative from etable following its 
proposed acquisition of UNS Energy Corp., an Arizona-based holding company 
that wholly owns Tucson Electric Power Co. (TEP) .  At the same time, Standard & 
Poor's revised its outlook on Fortis subsidiaries FortisAlberta Inc., Maritime 
Electric Co. Ltd., and Caribbean Utilities Co. Ltd to negative from stable. 
Standard & Poor's also revised its outlook on TEP to positive from stable. In 
addition, Standard & Poor's affirmed all ratings on the companies, including 
its IA-I long-term corporate credit rating (CCR) on Fortis and our IBBB' 
long-term CCR on TEP. 

We expect Fortis to finance the acquisition primarily with convertible 
debenturee, which will depress key credit metric8 until conversion. The 
negative outlook on the subsidiaries reflects the application of our group 
rating methodology. Under this, we believe there are insufficient ring-fencing 
mechanism to allow for further rating separation if we were to downgrade 
Fortis. The positive outlook on TEP reflects our view of the company's 
potential purchase by a higher-rated entity, and our expectations that we will 
determine TEP at least as a "moderately strategic" subsidiary of Fortis under 
our group rating methodology. 



Research Updcrte: Fortis Inc. Outlook Revised To Negative On Proposed Aquisition Of U N S  Energy Corp. 

Rationale 
The Fortis offer for UNS is for approximately USS4.3 billion, including USS2.5 
billion in cash and assumed debt of USSl.8 billion. The acquisition is subject 
to shareholder and regulatory approvals, and we expect it to close in December 
2014. We expect Fortis to partially finance the cash portion through USS1.8 
billion of convertible debentures with a CS239 million overallotment option. 
The debentures have features that encourage holders to convert, such as 
interest payments ceasing following closing of the acquisition. However, we 
treat the debentures as debt until converted. A6 a result, we expect adjueted 
funds from Operations (APPOI-to-debt to decline to below 91 until the 
debentures fully convert to equity. This is below our 101 downgrade threshold 
for the rating. 

We believe that the addition of TEP would marginally weaken Fortis' business 
risk profile, although it would likely remain nexcellent.n AB an integrated 
utility, TEP has a higher degree of business risk, owing to its proportion of 
generation and coal being its primary fuel source, which exposes the company 
to environmental risks and costs. In addition, we view the regulatory 
jurisdiction that TEP operates in as being lees credit supportive than Fortis' 
exieting operations. 

TBP has a "strong" business risk profile, which is lower than Fortis' 
excellent one. This difference reflects our view of the generation and 
environmental risk, as well as the lack of diversity found in operating in 
only one market. Offsetting thie is increased diversification at the Fortis 
level through the addition of another regulated utility in a different 
regulatory jurisdiction. This would lower the risk to Fortis of negative 
regulatory decisions at subsidiary FortieBC Inc., which currently provides the 
largeet proportion of cash flows to the parent. Ultimately, we do not believe 
the proportion of somewhat higher-risk cash flows from UNS would be 
significant enough to change our assessment of an excellent business risk 
profile for Fortis. However, on close we would likely lower our assessment of 
Porti~' consolidated competitive position to "strong' from "excellent." 

We believe that UNS's addition would modestly improve Fortis' financial 
metrice. We forecast TEP, the company'e largest provider of cash flow, to have 
APPO-to-total debt of greater than 201, compared with Fortis' lot-111. We 
forecast UFO-to-total debt for Fortis in the 128-13) range in 2015 and 2016, 
improving to more than 139 in 2017. Based on our forecast, we assess the 
financial risk as "significant." 

In our opinion, the proposed acquisition does not alter TEP's underlying 
credit fundamentals. Fortis has a long history of letting local management 
team operate their business, which regulators have previously viewed as 
positive. We do not expect that strategy to change. Accordingly, we do not 
expect operational, management or financial strategy to change materially at 
the TEP level. 

D I C I M B P ~ ~ : , ~ ~ ~ ~  3: 
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With our group rating methodology, we would assign an IA-I rating to the group 
credit profile, which is coneietent with the coneolidated rating on Fortis 
Inc. We asseee TEP'e importance to the group to be mmoderately strategic,' 
which implies that it is unlikely to be sold in the near term, important to 
Fortis' long term strategy, and likely to receive support from the parent 
should it fall into financial difficulty. AB a reeult, combining the 
stand-alone credit profile (SACP) with the claeeification of 'moderately 
strategic' to the group, the CCR on TEP could be, when the acquisition closee, 
one notch higher than the SACP of 'bbb', aeeuming we affirm the Fortis rating 
at "A-" and reviee the outlook to stable. 

Combining our business risk and financial riek aeaesemente, we arrive at an 
Ia-I anchor score for Fortis. We applied no modifiers in arriving at our final 
indicative ieeuer credit rating of IA-I. 

Our base case aesumea: 
0 Fortis will iesue CS1.8 billion of convertible debentures that will 
convert to equity, with the rest of the acquisition to be financed 
through hybrid securities, equity and debt. 
The acquisition will close by Dec. 31, 2014. 
Fortis will maintain its regulatory capital structure at utility 
subsidiaries, earn ite allowed returns on equity, and ieeue no additional 
debt at the holding company level. 
The company will generate EBITDA of approximately CS1.60 billion in 2014, 
and CS2.25 billion in 2015 with a full year of UNS contributions. 

0 The CS900 million Waneta hydroelectric project ie completed on time and 
on budget in 2015. 

Baaed on these aeeumptions, we arrive at the following credit measures: 
0 Coneolidated APFO-to-debt of about 9% in 2014, rising to 12%-13% 
following the acquisition's close. 

Liquidity 
Fortis' liquidity is "adequate," as our criteria define the term. At the 
holding company level, we expect liquidity sourcee to exceed uses by more than 
1 . 2 ~  and sources less w e e  to be positive, even in the event of a 10% decline 
in EBITDA. In our view, the company hae sound relationships with banke and 
generally satisfactory standing in credit markets. 

Principal liquidity eourcee include the following: 
0 FFO of CS980 million-CS1.0 billion 
Equity and debt issuancee of CSl.8 billion-CS2.O billion 
Credit facility availability of approximately CS800 million and cash 
balance6 of CSlOO million 

Principal liquidity uses include the following: 
Capex of CS1.9 billion-CS2.0 billion 

e Dividends of CS360 million-CS380 million 

ia,aoia 4 
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The negative outlook on Fortis reflects our expectation that credit metrics 
would materially weaken due to the CSl.8 billion of convertible debentures to 
finance the UNS acquisition. Although we expect that the debentures would have 
a very high likelihood of conversion, in the meantime, credit metrics would be 
below our thresholds. We expect to continue to aeeess the financial riek 
profile using the low volatillty table. 

upside scenario 
A n  outlook revision to stable would likely occur when the convertible 
debentures are converted to equity, lessening the debt burden. 

Downside8cenario 
If conversion of the debentures does not occur as expected and metrice remain 
weak, we could lower the rating one notch if the consolidated AFPO-to-total 
debt deteriorates below 10). 

The positive outlook on TEP reflects our view of a higher-rated entity's 
proposed acquisition of it. The outlook also reflects our expectation that we 
will determine TEP to be at least a "moderately strategic" subeldiary of 
Fortie under our methodology. 

upside 8cenario 
A n  upgrade could occur if the Fortie transaction does not add debt to TEP or 
UNS, we assess TEP at least as a moderately strategic subsidiary, and UNS' 
maintains its core financial measures at the middle of the range for the 
significant financial risk profile under the medial volatility. 

Downsidescensrio 
Although highly unlikely, we could lower the ratings if we downgrade Fortis 
multiple notches, if in the future we deem TEP a "nonstrategic" eubeidiary, or 
TBP'e core financial measures weaken to the lower-end of the range for the 
neignificanta financial riek profile. 

Corporate Credit Rating: A-/Negative/-- 

Business riek: Excellent 

~ ~ c ~ p p i a , ~ a  I 
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0 country risk: Very low 
0 Industry risk: Very low 
0 competitive position: Strong 

Financial risk: Significant 
0 Cash flow/leverage: Significant 

Anchor: a- 

Modif iere 
0 Divereification: Neutral {no impact) 
0 Capital etructure: Neutral (no impact) 
0 Liquidity: Adequate (no impact) 
Financial policy: Neutral (no impact) 
Management and governance: Satisfactory (no impact) 

0 Comparable rating analysis: Neutral (no impact) 

Corporate Credit Rating: BBB/Positive/-- 

Bueinese risk: Strong 
e country risk: Very low 
e Industry risk: Very low 
e competitive position: Satisfactory 

Financial risk: Significant 
e Cash flow/leverage: Significant 

Anchor : bbb 

Modif iere 
0 Divereification: Neutral (no impact) 
0 Capital etructure: Neutral (no impact) 
0 Liquidity: Strong (no impact) 
0 Financial policy: Neutral (no impact) 
0 Management and governance: Satisfactory (no impact) 
0 Comparable rating analysis: Neutral (no impact) 

Stand-alone credit profile: bbb 
Group credit profile: A- 

0 Entity statue within group: Moderately strategic 
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INTRODUCTION 

Please state your name, affiliation, and business address. 

My name is John J. Reed. I am Chairman and Chief Executive Officer of Concentric 

Energy Advisors, Inc. (“Concentric”) and CE Capital, Inc. located at 293 Boston Post 

Road West, Suite 500, Marlborough, Massachusetts 01 752. 

Please describe your educational background and professional experience in the 

energy and utility industries. 

I have more than 35 years of experience in the energy industry, and have worked as an 

executive in, and consultant and economist to, the energy industry for the past 30 years. 

Over the past 23 years, I have directed the energy consulting services of Concentric, 

Navigant Consulting and Reed Consulting Group. I have served as Vice Chairman and 

Co-CEO of the nation’s largest publicly-traded consulting firm and as Chief Economist 

for the nation’s largest gas utility. I have provided regulatory policy and regulatory 

economics support to more than 100 energy and utility clients and have provided expert 

testimony on regulatory, economic and financial matters on more than 150 occasions 

before the FERC, Canadian regulatory agencies, state utility regulatory agencies, various 

state and federal courts, and before arbitration panels in the United States and Canada. A 

copy of my Curriculum Vitae is included as Exhibit JJR-1. A list of prior proceedings 

in which I have provided testimony is included as Exhibit JJR-2. 

Please describe Concentric’s and CE Capital’s activities in energy and utility 

engagements. 

Concentric provides financial and economic advisory services to many and various 

energy and utility clients across North America. Our regulatory economic and market 

analysis services include utility ratemaking and regulatory advisory services, energy 

market assessments; market entry and exit analysis, corporate and business unit strategy 

development, demand forecasting, resource planning, and energy contract negotiations. 

Our financial advisory activities include both buy and sell side merger, acquisition and 

divestiture assignments, due diligence and valuation assignments, project and corporate 

1 
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finance services, and transaction support services. In addition, we provide litigation 

support services on a wide range of financial and economic issues on behalf of clients 

throughout North America. CE Capital is a hl ly  registered broker-dealer securities firm 

specializing in merger and acquisition activities. As CEO of CE Capital, I hold several 

securities licenses that cover all forms of securities and investment banking activities. 

11. PURPOSE AND OVERVIEW OF TESTIMONY 

6 Q. 
7 A. 
a 
9 

10 

11 

What is the purpose of your testimony in this proceeding? 

1 have been asked by UNS Energy Corporation (“UNS Energy” or the “Company”) and 

Fortis Inc. (“Fortis”) to provide testimony regarding the context for the ongoing 

consolidation in the electric utility industry, the key drivers for consolidation of the 

industry, and how the proposed acquisition of UNS Energy by Fortis might be beneficial 

to UNS Energy and the Company’s customers. 
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Q. 
A. 

How is the remainder of your testimony organized? 

Section I11 of my testimony summarizes my conclusions regarding the consolidation that 

has occurred in the electric utility industry. Section IV discusses the primary drivers of 

consolidation in the electric utility industry in recent years. As discussed in more detail 

in Section IV, those drivers have included: (1) an increased need for capital investment 

that is not growth-oriented and does not produce additional revenue; (2) declining 

demand resulting from energy efficiency objectives, on-site generation development, and 

challenging economic conditions; (3) projected conditions in capital markets; (4) the 

benefits of achieving improved credit metrics and credit ratings; and ( 5 )  the need to 

maintain earnings growth prospects. Section V provides the credit rating agencies’ 

perspective on consolidations in the electric utility industry. In Section VI, I compare 

UNS Energy and the investor-owned utility holding companies in terms of scale, scope 

and financial strength. Finally, in Section VII, I summarize the benefits that can be 

expected for UNS Energy and its customers as a result of the Company’s acquisition by 

Fortis. 

2 
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Q. Please summarize your conclusions regarding the consolidation of the electric utility 

industry. 

As discussed in the remainder of my testimony, there has been steady consolidation of 

the electric utility industry since 1995, with the number of electric investor owned 

utilities (“IOUs”) declining by more than 50 percent from approximately 100 companies 

to 48 companies, as reported by Value Line.’ As discussed in more detail in Section IV 

of my testimony, industry trends such as declining customer usage and increased capital 

spending for non-revenue producing investments, as well as weak economic conditions 

over the past several years, have stretched utility balance sheets and placed pressure on 

credit metrics. 

A. 

Current and projected capital needs of electric utilities are driven by expenditures 

that are not growth oriented or revenue producing, without rate increases. Capital 

investments include environmental upgrades to comply with current and expected 

government rules and regulations, necessary transmission and distribution expansion for 

renewable energy integration and system reinforcement, and investments in new and 

emerging technologies, all of which are necessary investments to maintain and improve 

the distribution system but do not produce incremental revenue. The magnitude of these 

investments often requires utilities to seek access to capital markets at the lowest cost 

possible. 

At the same time that utilities are facing increased capital requirements, projected 

market conditions are such that the era of extraordinarily low debt costs, which has 

benefitted all utilities, has likely come to an end. Over the past year, interest rates have 

risen significantly, and the expectation is for that trend to continue as the Federal Reserve 

tapers the extraordinary Quantitative Easing program that has been in place since the 

financial crisis of 2008-2009. As interest rates rise and the cost of both debt and equity 

1 Value Line is a widely known and relied on financial reporting service that provides historical information 
and market projections for the electric utility industry. 
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increase, utilities with stronger balance sheets and higher credit ratings will have access 

to capital at more favorable terms, all of which benefits customers and shareholders. 

3 Q. 
4 A. 
5 

6 

7 

8 

9 

10 

How will the acquisition be beneficial to UNS Energy and its customers? 

The acquisition of UNS Energy by Fortis will result in UNS Energy being part of a much 

larger and financially stronger company with access to capital on more favorable terms 

than the Company can currently obtain. UNS Energy and its customers should benefit 

from the increased size and financial strength resulting from the Fortis acquisition. Fortis 

has committed to an equity injection of $200 million into UNS Energy to strengthen its 

balance sheet and to help fund the acquisition of the Gila River Power Plant, a transaction 

that will reduce Tucson Electric’s reliance on coal-fired power. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Furthermore, like many smaller utilities, UNS Energy has significant capital 

investment projected to meet ongoing maintenance requirements, to provide safe and 

reliable service and to meet a variety of specific challenges related to energy delivery, 

generation, security, and environmental regulation. The Company is projecting that the 

investment required to meet these challenges is in excess of $1 billion over the 2014- 

2015 forecast horizon. That level of investment will require significant access to capital 

from outside sources. The acquisition of UNS Energy by Fortis is expected to improve 

the financial strength of UNS Energy and will provide the company with access to capital 

on more favorable terms than would be supported if UNS Energy remained a small, 

stand-alone utility. 

21 

22 

23 

24 

25 

Fortis has also stated, among other things, that UNS Energy’s operations will 

remain under local control with current management and staffing levels and no planned 

changes to existing operations or rates. Therefore, UNS Energy’s customers will continue 

to benefit from local operations and employment, as well as from Fortis’ commitment to 

supporting the local economy and the community. 

IV. ELECTRIC INDUSTRY CONSOLIDATION 

26 Q. How have mergers and acquisitions reshaped the electric utility industry? 
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A. 

Q. 

As shown in Chart 1, below, since 1995, the number of electric IOUs has declined more 

than 50 percent, from approximately 100 companies in January 1995 to 48 companies as 

of November 20 13 .2 

Chart 1: U.S. Investor-Owned Electric Utilities 1995-2013 
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Industry consolidation has resulted in significant concentration among the largest 

IOUs. Examples include: Duke Energy Corp/Cinergy; Duke Energy Corp/Progress 

Energy Inc.; Exelon Corporation/Constellation Energy, Inc.; FirstEnergy Corp/Allegheny 

Energy, Inc.; and Northeast UtilitieslNSTAR. Ongoing industry consolidation has 

resulted in the formation of much larger electric utility holding companies over the past 

decade. This trend toward industry concentration highlights one important reason that 

smaller electric utilities, such as UNS Energy, would consider merging or being acquired. 

In particular, by becoming part of a larger company, smaller electric utilities can continue 

to compete effectively with larger entities for debt and equity capital to finance their 

capital investment requirements. 

Is there an expectation that large-scale mergers will continue to dominate the 

electric utility industry? 

No. While large-scale mergers have resulted in the formation of some extremely large 

utility companies, more recent expectations with respect to ongoing industry 

Sources: EEI 2012 Financial Review, at 49 and Value Line Electric Utility Segment data as of November 
30,2013. 
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Q. 

A. 

Q. 
A. 

Q. 

A. 

consolidation have focused on the mid-sized companies. Industry analysts project that 

trend to continue and have identified several mid-sized companies that may be well- 

positioned for acquisition. In October 20 13, prior to the announcement of this transaction, 

several medium-sized utilities were identified as consolidation candidates, including: 

Vectren Utility Holdings; Cleco Power LLC; Empire District Electric Company; and 

UNS Energy C o q 3  

Please explain why growth prospects are more challenging for electric utilities in the 

current environment. 

Electric utilities have faced declining demand resulting from a combination of weak 

economic conditions and demand reductions due to energy efficiency and on-site 

generation measures. The declining demand in some jurisdictions and the slow growth in 

other jurisdictions, combined with general increases in operating costs have placed 

pressure on utilities’ cash flows, balance sheets, and credit metrics. 

How do electric utility capital expenditure plans affect their financial strength? 

Electric utility capital investment plans have significant infrastructure enhancement and 

environmental compliance components, which require substantial capital investments that 

often require additional access to debt or equity markets. However, since infrastructure 

enhancements and environmental compliance investments do not result in a larger 

customer base or increased customer demand, these investments do not generate any 

incremental revenue to offset the additional capital financing requirements. For smaller 

electric utility companies, the magnitude of these non-revenue producing capital 

financing requirements can place significant strain on the company’s credit metrics. 

The Fortis acquisition of UNS Energy is not an expansion of a neighboring utility 

system. Have there been other mergers or acquisitions that do not involve 

neighboring utility companies? 

Yes. Drivers for industry consolidation have advanced beyond the search for synergies 

and operational economies of scale that can be achieved through the consolidation of 

“Utility Companies to continue mergers and acquisitions,” Electric Light& PowerPOWERGRID 
International, October 30,2013. 
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neighboring utilities. Recent mergers and acquisitions reflect the importance of 

geographic diversification and financial strength in the electric utility industry. Examples 

of these types of mergers include the Fortis acquisition of CH Energy Group, Inc., the 

Berkshire Hathaway subsidiary, MidAmerican Energy Holdings Co. (“MidAmerican”), 

acquisition of Nevada Power, the acquisition of Duquesne Light Holdings, Inc. by a 

consortium of investors4 and the Puget Holdings LLC’ acquisition of Puget Energy. 

Q. 
A. 

What were the primary drivers of those transactions? 

In each case, the dominant purchaser in those transactions was not a local neighboring 

utility that was seeking to capture synergies (i.e., cost savings and economies of scale) 

through the combination of local operations. Rather, the acquiring company in each of 

those transactions was seeking to diversify its customer base and to achieve enhanced 

access to capital for the acquired electric utility. The following summarizes the capital 

investments provided in each of these transactions: 

Puget Holdings committed to support Puget Energy and its wholly-owned 

subsidiary, Puget Sound Energy’s $5 billion capital program for infrastructure 

projects to maintain and improve the utility’s reliability, in addition to other 

savings. 

The acquisition of Duquesne Power and Light by the Macquarie Consortium 

provided an equity infusion of $141 million that was to be used to fund 

Duquesne’s ongoing infrastructure investment program and acquisition of 

ownership interest in generation assets. 

MidAmerican indicated that the merger would benefit NV Energy and its 

customers through increased financial stability, lower debt costs and increased 

access to capital that would be needed to make new generation and transmission 

investments6 

4 

5 
The consortium was led by Macquarie Infrastructure Partners and Diversified Utility and Energy Trusts. 
Puget Holdings LLC was comprised of a group of long-term infrastructure investors including Macquarie 
Infrastructure Partners. 
SNL Energy, Update: “MidAmerican, NV Energy close merger aRer gaining FERC’s approval,” December 
19,2013. 
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4 

Fortis’ acquisition of CH Energy Group, Inc. included capital expenditure 

commitments of $215 million at the subsidiary, Central Hudson Gas & Electric 

(“CHG&E”) in the first 24 months. Over the period from 2013 through 2017, 

CHG&E’s capital expenditure plan was projected to be $600 million. 

5 Q. 
6 A. 

7 

a 
9 

10 

11 diversification was a driver. 

What does it mean to diversify the customer base? 

Companies examine their existing customer base and growth prospects and seek to 

mitigate the risks associated with that customer base either through geographic diversity 

or the acquisition of a company that has a different load profile. Avista Corp’s recently 

announced plan to acquire Alaska Energy Resources Co. and TECO Energy’s (“TECO’) 

acquisition of New Mexico Gas Company (“NMG”) are examples of transactions where 

12 

13 

14 

15 

16 

17 

18 

19 volatility. 

Avista Corp/Alaska Energy Resources - Avista stated that its strategy in this 

acquisition was to expand and diversify its energy assets. 

TECO Energymew Mexico Gas Co. - TECO Energy had seen declining revenue 

resulting from warm weather and low natural gas prices, which depressed coal 

prices. TECO stated publicly that this transaction would increase its customer base 

by 50 percent, provide future growth in an “attractive Sunbelt location”, increase 

the percentage of earnings from regulated operations, and reduce earnings 

0 

20 Q. 

2 1  

22 A. 

23 

24 

25 

26 

27 

28 

29 

What is expected with respect to merger and acquisition activity in the electric 

utility sector going forward? 

Industry analysts are expecting merger and acquisition activity to continue in the electric 

utility industry, with a focus on smaller to mid-sized electric utility companies. The 

primary drivers of consolidation for this segment of the industry will be the need for 

financial stability and access to capital to finance the increasing capital expenditure 

programs that are necessary to expand and replace existing infrastructure for reliability 

purposes and to comply with environmental mandates and conservation goals. As 

discussed previously in my Direct Testimony, UNS Energy was identified, along with 

other smaller utilities, as possible merger candidates. Therefore, it is reasonable to expect 
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that UNS Energy could have been presented other merger or acquisition offers that may 

not have been as locally focused and community and customer oriented. 

V. RATING AGENCY PERSPECTIVES O N  ELECTRIC UTILITY MERGER 

ACTIVITY 

3 Q. 
4 

5 A. 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Have the credit rating agencies offered any perspective on consolidation in the 

electric utility industry? 

Yes. Both Standard & Poor’s (“S&P”) and Moody’s Investors Service (“Moody’s”) 

expect that utility mergers will continue. In a recent presentation, Moody’s concluded 

that the rationale for utility industry consolidation is “compelling”, citing several 

motivating factors: (1) building scale and scope; (2) spreading fixed costs over larger 

asset platforms; (3) capturing operating efficiencies; (4) diversification of business and 

operating risks and geographic and weather exposure; (5) combining complementary 

operations; (6) generating financing efficiencies/access to capital markets; (7) growth in 

earnings; (8) addressing rising operating costs; (9) meeting demand for infiastructure- 

related capital expenditures; and (1 0) better management of larger projects. Furthermore, 

Moody’s notes that since the financial crisis, credit quality has been a key factor in utility 

mergers. 

16 

17 

18 superior access to capital.’ 

S&P also projects that utility mergers will continue, as utilities seek to create 

larger, more diverse and more efficient organizations that have better credit profiles and 

19 Q. 
20 transactions? 

21 A. 
22 

23 

24 

What are the primary factors that affect the credit ratings of the parties in merger 

The primary factors discussed by the rating agencies in their review of mergers include: 

( 1 )  the credit ratings of the parties; (2) expected changes in capital structure as a result of 

the merger; and (3) the regulatory conditions necessary for merger approval. In situations 

where the debt burden of the acquired company remains unchanged and the acquiring 

Moody’s Investors Service, “A Rating Agency Perspective on the Utility Industry,’’ June 25,2012, p. 24. 
Standard & Poor’s RatingsDirect, “Opportunity for U.S. Regulated Electric Utility Mergers in the U.S. Still 
Exists,” March 12,2012. 
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company has a stronger credit rating, the acquisition or merger has generally resulted in 

an increase in the credit rating or credit outlook for the acquired company. Significant 

increases in debt at either the parent or subsidiary level as a result of the merger have 

resulted in negative credit watch implications. Finally, rating agencies pay particular 

attention to the financial implications of the conditions imposed by the regulatory 

agencies approving the transactions. 

7 Q. 
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9 A. 
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28 

Please provide examples of mergers that resulted in improved credit ratings for the 

acquired company. 

There are several recent mergers that have resulted in improved credit ratings for the 

acquired company. In most cases, the acquiring company had a stronger credit rating 

than the acquired company, resulting in a credit rating upgrade or a positive outlook for 

the acquired company. 

0 FirstEnerw/Alleghenv - Prior to the merger, Moody’s rated FirstEnergy Baa3 and 

Allegheny as Bal rating. After the merger, Moody’s upgraded Allegheny to Baa3. 

Gaz Metro/Green Mountain Power - S&P placed Green Mountain Power on 

“credit watch positive” following the merger, reflecting the possibility that Green 

Mountain Power’s credit profile may improve as a result of its affiliation with a 

stronger entity. 

Berkshire Hathawav/NV Energy - S&P placed NV Energy on credit watch for a 

possible upgrade following the announcement that MidAmerican Energy 

Holdings, a subsidiary of Berkshire Hathaway, would acquire the company. S&P 

stated that “The Creditwatch placement indicates our belief that there is at least a 

50% likelihood that the ratings of NV Energy and its subsidiaries will be raised 

during the next six months”. 

0 

0 

FitchRatings also placed NV Energy on Creditwatch positive, noting that the 

completion of the acquisition would likely result in a one-notch upgrade of NV Energy 

and its utility subsidiaries. FitchRatings anticipates increased financial flexibility and 

9 SNL Energy: “S&P Places Green Mountain Power on Creditwatch Positive,” June 22,2006. 
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lower funding costs will accrue to NVE due to association with a larger, financially 

strong parent company. lo 

3 Q. 
4 

5 A. 
6 

7 

8 

How have regulatory conditions and requirements on mergers and acquisitions 

affected credit ratings? 

Some regulators have required merger applicants to provide certain regulatory conditions 

that have negative financial implications for the acquired utility. Depending on the 

magnitude of the requirements, these conditions can have negative implications on cash 

flow metrics that are considered in establishing a company’s credit rating. 

9 Q* 
10 

11 A. 
12 

13 

14 

15 

16 

17 

18 

Please summarize the effect of mergers and acquisitions on credit ratings for electric 

utility companies. 

Rating agencies look closely at the structure of mergers and acquisitions involving 

electric utility companies to determine the overall effect on credit ratings. To the extent 

that the acquired company’s balance sheet takes on significant incremental debt as a 

result of the transaction, or the conditions required by regulators place pressure on cash 

flow metrics, rating agencies have tended to downgrade the acquired company. 

Conversely, acquisitions that place the acquired company in a more favorable financial 

position to be able to meet its ongoing capital needs have resulted in a credit upgrade or 

the expectation of future increases in credit ratings for the acquired company. 

19 Q. 
20 A. 
21 

22 

23 

24 

25 

26 

27 

How have rating agencies responded to the Fortis acquisition of UNS Energy? 

Based on the initial review of the terms of the Fortis acquisition of UNS Energy, rating 

agencies’ review of the transaction have been generally positive. For example, S&P 

revised its outlook on TEP fiom stable to positive, citing the higher rating of Fortis and 

the expectation that the acquisition of TEP would be “moderately strategic”. Fitch 

Ratings (“Fitch”) placed TEP’s rating on Rating Watch Positive, reflecting its expectation 

that the utility’s access to capital would improve due to Fortis’ financial strength and the 

expectation that Fortis will support TEP’s growth objectives. Moody’s commented that 

it views Fortis’ ownership of UNS Energy as neutral to positive for UNS Energy, due to 

10 Ibid 
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2 to the capital markets.” 

the access to scale and scope, which may help fund capital investments and greater access 

VI. COMPARISON OF ELECTRIC IOUS AND UNS ENERGY 

3 Q. 
4 

5 

6 A. 

Credit rating agencies have identified scale, scope and financial strength as key 

factors in the consolidation of the industry. Have you conducted any analysis of 

these factors for the current electric IOUs as compared to UNS Energy? 

Yes, using the companies that Value Line classifies as Electric Utilities as representing 

7 

8 

9 

10 

11 Q. 
12 A. 
13 

14 

15 

16 

17 

18 

19 

20 

21 Q. 
22 A. 
23 

the universe of electric IOUs, I compared UNS Energy to those companies on three 

factors: (1) market capitalization; (2) number of customers; and (3) credit rating. These 

factors are useful measures in determining the overall size and financial strength of UNS 

Energy relative to the electric utility industry. 

What is market capitalization? 

Market capitalization is one of the main ways that investors measure the size of a 

company. In addition, market capitalization provides an indication as to the overall level 

of risk of an investment. Market capitalization is calculated as the product of the number 

of shares outstanding and the current stock price. Market capitalization is typically used 

by investors to segment companies into three categories: (1) large-cap - more than $10 

billion; (2) mid-cap - $2 billion to $10 billion; and (3) small-cap - less than $2 billion. In 

general, larger companies (in terms of market capitalization) are considered to have lower 

risk and require lower returns, while smaller companies have higher risk and require 

higher returns. 

Please summarize your analysis of market capitalization. 

As shown in Chart 2 below, as of November 30, 2013, prior to Fortis’ announcement of 

its intention to acquire UNS Energy, the range of market capitalization for the Value Line 

See In the Matter of the Reorganization of UNS Energy Corporation, Joint Notice of Intent to Reorganize, 
January, 10, 2014, p. 6 .  S&P Ratings Direct Research Update, “Fortis Inc. Outlook Revised to Negative on 
Proposed Acquisition of UNS Energy Corp.,” December 13, 2013. FitchRatings “Fitch Places Tucson 
Electric Power Co.’s Ratings on Rating Watch Positive on merger Announcement,” December 13, 2013. 
Moody’s “Issuer Comment: Fortis Inc.’s proposed acquisition of UNS Energy Corporation has no 
immediate ratings impact,” December 12,2013. 

11 

12 



1 

2 

3 

4 

5 

6 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

electric utilities segment was from approximately $976 million to $49.3 billion. The 

mean capitalization of the group was $10.5 billion. At that time, UNS Energy’s market 

capitalization was $1.9 billion, which is at the low end of the range for the Value Line 

IOUs. 

Chart 2: Market Capitalization of the Value Line Electric Utilities 

Market Capitalization ($Millions) on 11/30/20l3 60,000.00 7 

50,000.00 i 

I 
40,000.00 

- - Mean 

Q. Why did you compare UNS Energy to other electric utilities in terms of the number 

of customers? 

The purpose of the customer metric is to establish the relative size of UNS Energy to the 

other electric IOUs. While there are normally differences in the composition of the 

customer classes (Le., residential, commercial, industrial) among companies, I used a 

total customer metric to establish the overall size of UNS Energy relative to the electric 

utility segment. 

A. 

Q. 
A. 

Please summarize the results of that analysis. 

As shown in Chart 3 below, the electric IOUs range in size from 129,000 customers to 

7.0 million customers. The mean of the electric IOU group is 1.9 million customers. As 

of November 30, 2013, UNS Energy had slightly less than 500,000 electric utility 

customers in its regulated utility subsidiaries, Tucson Electric Power and UNS Electric, 

meaning that UNS Energy is a relatively small electric utility. 
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Chart 3: Value Line Electric Utilities - Number of customers 
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Q. 
A. 

How does the credit rating of UNS Energy compare to the electric IOU peer group? 

Chart 4 summarizes the ratings of the electric IOUs using the S&P credit rating scale.’* 

As shown in Chart 4 below, the most common credit rating for electric IOUs is BBB, 

followed by A-. With a long-term issuer rating of Baa3from Moody’s, which is generally 

considered equivalent to a BBB- rating from S&P , UNS Energy is at the low end of the 

range for electric utility credit ratings. As is typical for many utility holding companies, 

the debt of UNS Energy’s operating subsidiaries (Tucson Electric Power (“TEP”), UNS 

Electric and UNS Gas) is rated one notch higher by Moody’s at Baa2. TEP also has a 

long-term issuer rating of BBB from S&P and BBB- from Fitch Ratings. 

’* Since the majority of the electric IOUs are rated by S&P, the credit rating analysis was performed using the 
S&P credit rating scale. 
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1 Chart 4: Investor-Owned Electric Utility Credit Ratings13 
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Q. 
A. 

How does the utility's credit rating affect its cost of capital? 

Investors consider the credit rating of a company as one factor in establishing their return 

requirements. The difference in the cost of debt at different credit ratings is readily 

observable. Moody's reports the yield on a utility bond index with A and Baa credit 

ratings (which correspond to the S&P scale of A and BBB). As shown in Chart 5 below, 

the credit spread, which is the difference between the yield on the A and Baa-rated utility 

bonds of the same maturity, shows the difference in debt cost between bonds issued at an 

A rating and a Baa rating (BBB on the S&P rating scale). 

Analysis includes the Value Line electric utility segment. Credit ratings are as of November 30, 2013 and 
are based on the S&P rating's scale. If the IOU was not rated by S&P and was rated by Moody's, the 
Moody's rating was converted to the equivalent S&P rating for this analysis. 

13 
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1 Chart 5: Credit Spread Moody's Baa- and A- rated Utility Bond Indexes 
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As shown in Chart 5 ,  the credit spread has been volatile since the beginning of the 

financial crisis, demonstrating the importance of maintaining a strong financial profile, 

especially during periods of stress in financial markets. Recently, the spread between the 

Baa and A rated utility bond index yields has narrowed to approximately 45 basis 

points.I4 However, as shown in Chart 5 ,  during periods of financial distress, the credit 

spreads can increase substantially. The proposed Fortis acquisition of UNS Energy 

provides the opportunity for UNS Energy, and its regulated utility subsidiaries, to 

improve their financial profile and credit ratings, which will be especially beneficial to 

the Company and its customers when financial markets experience another significant 

disruption that causes borrowing costs to increase, especially for lower rated utilities. 

Q. What are the implications of the credit spreads on the Fortis acquisition of UNS 

Energy? 

A. As discussed earlier in my testimony, rating agencies have typically considered 

acquisitions similar to the Fortis acquisition of UNS Energy to be credit positive, which 

frequently leads to a credit rating upgrade for the acquired company. Currently UNS 

Energy has a Baa3 credit rating from Moody's (generally equivalent to a BBB- credit 

Based on a 30-day average of the credit spread between the Moody's Baa and A rated utility bond indexes 
as of December 31,2013. 
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rating from S&P), and Fortis is rated A- by S&P. Rating agencies have indicated that this 

transaction could be credit positive for UNS Energy and its subsidiary companies, 

assuming there are no detrimental conditions imposed by the regulatory agencies. It is 

reasonable to expect that an increase in credit rating for UNS Energy and its subsidiaries 

could result in a lower cost of debt. 

6 Q* 
7 

8 A. 

9 

10 

11 

12 

13 

14 

What are your conclusions with regard to the analysis you have conducted 

comparing UNS Energy to the remaining electric IOUs? 

My primary conclusion is that the proposed acquisition of UNS Energy by Fortis would 

be consistent with the industry trend toward consolidation, and would result in a 

combined company that has more geographic diversification, a larger market 

capitalization, a larger customer base, and most likely result in a higher credit rating. 

Consequently, the merger should support improved access to financial markets for UNS 

Energy and its regulated utility subsidiaries, a possible credit upgrade for UNS Energy, 

TEP, UNS Electric, and UNS Gas and lower debt costs for UNS Energy’s customers. 

VII. BENEFITS T O  CUSTOMERS FROM FORTIS ACQUISITION OF UNS 

ENERGY 

15 Q. Please summarize the benefits of the merger for UNS Energy’s customers. 

16 A. The companies have announced several benefits from the merger that will accrue directly 

17 to UNS Energy’s customers, including the continuation of local operations and 

18 management, favorable merger cost treatment, and improved financial strength of UNS 

19 Energy as a subsidiary of Fortis. 

20 Q. 
21 by Fortis? 

22 A. 

23 

24 

25 

26 

How will the financial condition of UNS Energy change as a result of the acquisition 

As discussed previously, there are several financial benefits to UNS Energy that should 

result from being a subsidiary of a much larger electric utility holding company including 

access to capital on more favorable terms and lower borrowing costs. Rating agencies 

view the acquisition as credit positive for Tucson Electric Power, which may result in an 

upgrade of that UNS subsidiary company which should result in lower borrowing costs. 
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26 A. 

Further, a higher credit rating would have the long-term benefit of maintaining access to 

capital at lower costs in uncertain financial times, when credit spreads are exaggerated. 

Why is it important that UNS Energy have access to capital? 

As discussed in the Joint Notice, UNS Energy needs to address several issues in the near 

fbture including: (1) sales growth that is lower than historical levels; (2) the need to 

balance generation portfolios with purchases of generation; (3) impacts of existing and 

anticipated environmental regulations; (4) innovations in the delivery of electric service; 

(5) integration of distributed generation in the utility grid; (6) increased cyber-security 

requirements; and (7) investing to enhance and expand the transmission network. All of 

these issues are in addition to the ongoing operating and maintenance requirements to 

maintain safe, reliable service for customers. UNS Energy has projected over $1 billion 

in capital investments from 20 14-20 15 to meet these challenges. As a small, stand-alone 

utility, that capital plan would require financing from outside sources. 

How will the acquisition be beneficial to UNS Energy’s customers? 

The acquisition will be beneficial to UNS Energy’s customers through the increased 

financial strength of Fortis. Fortis has committed to make an equity injection of $200 

million into UNS Energy to strengthen its balance sheet and to help h n d  the acquisition 

of the Gila River Power Plant, a transaction that will reduce Tucson Electric Power’s 

reliance on coal-fired power. In addition, UNS Energy will have the benefit of improved 

financial strength and access to the capital required to meet its financial obligations on 

more favorable terms than would be supported if UNS Energy remained a small, stand- 

alone utility. Financing the Company’s substantial capital expenditure plan at a lower 

cost than could be achieved as a stand-alone utility will provide customers with a 

significant long-term financial benefit. 

Does this conclude your testimony? 

Yes, it does. 
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EXHIBIT JJR- 1 

John J. Reed 
Chairman and Chief Executive Officer 

John J. Reed is a financial and economic consultant with more than 35 years of experience in the 
energy industry. Mr. Reed has also been the CEO of an NASD member securities firm, and Co-CEO 
of the nation’s largest publicly traded management consulting firm (NYSE: NCI). He has provided 
advisory services in the areas of mergers and acquisitions, asset divestitures and purchases, strategic 
planning, project finance, corporate valuation, energy market analysis, rate and regulatory matters and 
energy contract negotiations to clients across North and Central America. Mr. Reed’s comprehensive 
experience includes the development and implementation of nuclear, fossil, and hydroelectric 
generation divestiture programs with an aggregate valuation in excess of $20 billion. Mr. Reed has also 
provided expert testimony on financial and economic matters on more than 150 occasions before the 
FERC, Canadian regulatory agencies, state utility regulatory agencies, various state and federal courts, 
and before arbitration panels in the United States and Canada. After graduation from the Wharton 
School of the University of Pennsylvania, Mr. Reed joined Southern California Gas Company, where 
he worked in the regulatory and financial groups, leaving the firm as Chief Economist in 1981. He 
served as executive and consultant with Stone & Webster Management Consulting and R.J. Rudden 
Associates prior to forming REED Consulting Group (RCG) in 1988. RCG was acquired by 
Navigant Consulting in 1997, where Mr. Reed served as an executive until leaving Navigant to join 
Concentric as Chairman and Chief Executive Officer. 

REPRESENTATIVE PROJECT EXPERIENCE 

Executive Management 
As an executive-level consultant, worked with CEOs, CFOs, other senior officers, and Boards of 
Directors of many of North America’s top electric and gas utilities, as well as with senior political 
leaders of the U.S. and Canada on numerous engagements over the past 25 years. Directed merger, 
acquisition, divestiture, and project development engagements for utilities, pipelines and electric 
generation companies, repositioned several electric and gas utilities as pure distributors through a series 
of regulatory, financial, and legislative initiatives, and helped to develop and execute several “roll-up’’ 
or market aggregation strategies for companies seeking to achieve substantial scale in energy 
distribution, generation, transmission, and marketing. 

Financial and Economic Advisory Services 
Retained by many of the nation’s leading energy companies and financial institutions for services 
relating to the purchase, sale or development of new enterprises. These projects included major new 
gas pipeline projects, gas storage projects, several non-utility generation projects, the purchase and sale 
of project development and gas marketing firms, and utility acquisitions. Specific services provided 
include the development of corporate expansion plans, review of acquisition candidates, establishment 
of divestiture standards, due diligence on acquisitions or financing, market entry or expansion studies, 
competitive assessments, project financing studies, and negotiations relating to these transactions. 

~~ ~ ~ ~~ ~ ~ ~ - ~ ~~ 
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Litigation Support and Expert Testimony 
Provided expert testimony on more than 150 occasions in administrative and civil proceedings on a 
wide range of energy and economic issues. Clients in these matters have included gas distribution 
utilities, gas pipelines, gas producers, oil producers, electric utilities, large energy consumers, 
governmental and regulatory agencies, trade associations, independent energy project developers, 
engineering firms, and gas and power marketers. Testimony has focused on issues ranging from broad 
regulatory and economic policy to virtually all elements of the utility ratemaking process. Also 
frequently testified regarding energy contract interpretation, accepted energy industry practices, 
horizontal and vertical market power, quantification of damages, and management prudence. Has 
been active in regulatory contract and litigation matters on virtually all interstate pipeline systems 
serving the U.S. Northeast, Mid-Atlantic, Midwest, and Pacific regions. 

Also served on FERC Commissioner Terzic’s Task Force on Competition, which conducted an 
industry-wide investigation into the levels of and means of encouraging competition in U.S. natural gas 
markets and served on a “Blue Ribbon” panel established by the Province of New Brunswick 
regarding the future of natural gas distribution service in that province. 

Resource Procurement, Contracting and Analysis 
On behalf of gas distributors, gas pipelines, gas producers, electric utilities, and independent energy 
project developers, personally managed or participated in the negotiation, drafting, and regulatory 
support of hundreds of energy contracts, including the largest gas contracts in North America, electric 
contracts representing billions of dollars, pipeline and storage contracts, and facility leases. 

These efforts have resulted in bringing large new energy projects to market across North America, the 
creation of hundreds of millions of dollars in savings through contract renegotiation, and the 
regulatory approval of a number of highly contested energy contracts. 

Strategic Planning and Utility Restructuring 
Acted as a leading participant in the restructuring of the natural gas and electric utility industries over 
the past fifteen years, as an adviser to local distribution companies, pipelines, electric utilities, and 
independent energy project developers. In the recent past, provided services to most of the top 50 
utilities and energy marketers across North America. Managed projects that frequently included the 
redevelopment of strategic plans, corporate reorganizations, the development of multi-year regulatory 
and legislative agendas, merger, acquisition and divestiture strategies, and the development of market 
entry strategies. Developed and supported merchant function exit strategies, marketing affiliate 
strategies, and detailed plans for the functional business units of many of North America’s leading 
utilities. 

PROFESSIONAL HISTORY 

Concentric Energy Advisors, Inc. (2002 - Present) 
Chairman and Chief Executive Officer 

CE Capital Advisors (2004 - Present) 
Chairman, President, and Chief Executive Officer 
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Navigant Consulting, Inc. (1997 - 2002) 
President, Navigant Energy Capital (2000 - 2002) 
Executive Director (2000 - 2002) 
Co-Chief Executive Officer, Vice Chairman (1999 - 2000) 
Executive Managing Director (1998 - 1999) 
President, REED Consulting Group, Inc. (1997 - 1998) 

REED Consulting Group (1988 - 1997) 
Chairman, President and Chief Executive Officer 

R.J. Rudden Associates, Inc. (1983 - 1988) 
Vice President 

Stone & Webster Management Consultants, Inc. (1981 - 1983) 
Senior Consultant 
Consultant 

Southern California Gas Company (1976 - 1981) 
Corporate Economist 
Financial Analyst 
Treasury Analyst 

EDUCATION AND CERTIFICATION 

B.S., Economics and Finance, Wharton School, University of Pennsylvania, 1976 
Licensed Securities Professional: NASD Series 7,63,24,79 and 99 Licenses 

BOARDS OF DIRECTORS (PAST AND PRESENT) 

Concentric Energy Advisors, Inc. 
Navigant Consulting, Inc. 
Navigant Energy Capital 
Nukem, Inc. 
New England Gas Association 
R. J. Rudden Associates 
REED Consulting Group 

AFFILIATIONS 

American Gas Association 
Energy Bar Association 
Guild of Gas Managers 
International Association of Energy Economists 
National Association of Business Economists 
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New England Gas Association 
Society of Gas Lighters 

ARTICLES AND PUBLICATIONS 

“Maximizing U.S. federal loan guarantees for new nuclear energy,” Bulletin of the Atomic Scientists 
(with John C. Slocum), July 29,2009 
“Smart Decoupling - Dealing with unfunded mandates in performance-based ratemaking,” Public 
Utilities Fortnightly, May 2012 
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